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The Senate met at 9:30 a.m. and was
called to order by the Honorable SAM
BROWNBACK, a Senator from the State
of Kansas.

PRAYER

The guest Chaplain, Bishop Sharon
A. Brown Christopher, United Meth-
odist Church of Illinois, offered the fol-
lowing prayer:

Let us pray.

O God, our foundation that anchors
us in stormy times, our hope when all
doors seem to close around us, and our
light that awakens within us courage
to move compassionately toward our
neighbor, we give You thanks for Your
abiding presence in our lives.

Amid the complexities and anxieties
of these days, we ask that You open
our ears to hear with clarity the cries
of Your human family, especially the
children. Open our eyes to see Your Vi-
sion of life’s unity in rich diversity.
Open our hearts so that we may in our
actions transcend all that keeps us
from living lives of generosity, trusting
and following You, the source of all
life.

May our work today and every day
reflect Your intentions for our world.
We pray this in Your name. Amen.

————
PLEDGE OF ALLEGIANCE

The Honorable SAM BROWNBACK led
the Pledge of Allegiance, as follows:

Senate

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

———

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore (Mr. STEVENS).

The legislative clerk read the fol-
lowing letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, November 5, 2003.
To the Senate:

Under the provisions of rule I, paragraph 3,
of the Standing Rules of the Senate, | hereby
appoint the Honorable SAM BROWNBACK, a
Senator from the State of Kansas, to per-
form the duties of the Chair.

TED STEVENS,
President pro tempore.

Mr. BROWNBACK thereupon as-
sumed the Chair as Acting President
pro tempore.

——
RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, leader-
ship time is reserved.

——
MORNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, there

will be a period for the transaction of
morning business for 60 minutes, with
the first 30 minutes under the control
of the Senator from Kansas, Mr. RoB-
ERTS, or his designee, and the second 30
minutes under the control of the
Democratic leader, or his designee.

The Senator from Nevada is recog-
nized.

Mr. REID. Mr. President, so that
Democratic Senators will have some
knowledge of what is going to happen
in the time we have, we have three
Senators who have asked to speak—
Senators AKAKA, HARKIN, and BEN NEL-
SON. That should use up our 30 minutes.

The ACTING PRESIDENT pro tem-
pore. The Senator from Kansas is rec-
ognized.

———

SCHEDULE

Mr. ROBERTS. Mr. President, as the
Acting President pro tempore has indi-
cated, there will be 60 minutes of morn-
ing business. Following that, the Sen-
ate will begin the consideration of H.R.
2673, the Agriculture appropriations
bill. It is the majority leader’s inten-
tion to complete action on that meas-
ure during today’s session. The Senate
will begin working through amend-
ments to the bill this morning. Sen-
ators who have amendments are asked
to contact the bill managers as soon as
possible.
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In addition to the Agriculture appro-
priations bill, the Senate will also vote
on passage of S. 1753, the Fair Credit
Reporting legislation.

We also have a short time agreement
for the consideration of H.R. 1828, the
Syria accountability bill. It is the lead-
er’s intention to complete action on
this bill today as well.

I inform my colleagues, on behalf of
the leader, that it will be a very busy
day and rollcall votes will occur
throughout the day.

It is my understanding that during
morning business | have 30 minutes of
time.

The ACTING PRESIDENT pro tem-
pore. The Senator is correct.

The Senator is recognized for up to 30
minutes.

Mr. ROBERTS. | yield 5 minutes to
the distinguished Senator from Geor-
gia.

The ACTING PRESIDENT pro tem-
pore. The Senator from Georgia is rec-
ognized.

———

SENATE INTELLIGENCE
COMMITTEE

Mr. CHAMBLISS. Mr. President, |
thank the Senator from Kansas for
conducting this time for morning busi-
ness.

I rise in a very different mood
today—different from any other mood |
have been in since | had the privilege of
becoming a Member of this body. | had
the privilege of serving for 8 years in
the House of Representatives, and now
for a year in my first term in the Sen-
ate. During my last 2 years in the
House, | served on the House Intel-
ligence Committee. For the past year
now, | have served on the Senate Intel-
ligence Committee, under the strong
leadership of the Senator from Kansas,
Senator ROBERTS, as well as his vice
chairman, Senator ROCKEFELLER of
West Virginia. We operate in a very bi-
partisan way in both the House and
Senate Intelligence Committees.

| was privileged to serve alongside of
the now-ranking member of the House
Intelligence Committee in conducting
a very thorough and detailed review of
the intelligence community leading up
to September 11 and particularly con-
cluding with a report detailing the fail-
ures in the intelligence community
leading up to September 11, 2001. All of
this oversight work has been done in a
very bipartisan way since | have been
in the Senate. Again, we have operated
within the Intelligence Committee in a
very bipartisan way. We can have our
differences, and we have had them; but
it has been a very healthy debate up to
this point in time.

Unfortunately, yesterday, the Repub-
licans on the Senate side of the Intel-
ligence Committee came into posses-
sion of a two-page memorandum that
details a systematic way in which the
other side of the aisle intends to under-
mine and attack the President of the
United States on the intelligence infor-
mation not only leading up to the con-
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flict in Irag, but also moving beyond
that, into the policy area—again, try-
ing to undermine the policy of the
President of the United States with re-
spect to the conflict in Iraqg.

This is a different road than the In-
telligence Committees on the House
and Senate sides have been down be-
fore. It is not the kind of road an Intel-
ligence Committee should be traveling
down. | rise to say that | don’t know
where this memo came from. | have
seen a copy of it. I don’t know whether
it was staff driven or member driven. |
have great respect for the members of
the Intelligence Committee on both
sides of the aisle, and | don’t think
anyone on the other side of the aisle
would intentionally try to undermine
the operation of our troops in lraq
today. Yet, as | looked at this memo-
randum and read through it, there was
a very clear and definite outline of un-
dermining the policy of the President
of the United States, the Department
of Defense, the intelligence commu-
nity, and anybody involved in the cur-
rent conflict with Iraqg.

If that particular outline were fol-
lowed, it would be devastating not only
to this body—the bipartisan integrity
of this body—but it would have the po-
tential effect of truly undermining the
operation in lrag.

I hope my colleagues on the other
side of the aisle will rethink the posi-
tion if it is one in which they are mov-
ing toward. | hope they will certainly
disavow any knowledge of the position
or intent to undermine the operation
in lrag from an intelligence or over-
sight standpoint within the Senate In-
telligence Committee with respect to a
report we are going to be concluding
and preparing within a matter of days
or weeks.

I truly hope we can move forward in
a positive way, with a strong, positive
attitude toward ensuring the operation
in Iraqg is concluded in a satisfactory
manner, and that the intelligence com-
munity can move forward knowing
they have the support, in a bipartisan
way, of the Senate Intelligence Com-
mittee, and the matter-of-fact ideas
and plans laid out in this memorandum
will certainly not be carried out.

I thank the chairman for his leader-
ship and position on this. | yield the
floor.

Mr. ROBERTS. Mr. President, | yield
10 minutes to the Senator from Mis-
souri, Senator BOND.

Mr. BOND. Mr. President, | thank the
chairman of the Intelligence Com-
mittee, who | believe is doing a very
fine job wunder very difficult cir-
cumstances, leading a bipartisan in-
quiry, which is the legitimate scope of
the Intelligence Committee on how we
can improve our intelligence system.

When we are fighting the battle
against terrorism, there is no question
that intelligence is the coin of the
realm. There is no way we can deter
terrorist attacks by threatening to re-
taliate or administer retributive jus-
tice to those who make terrorist

November 5, 2003

strikes against us. When you are deal-
ing with suicide bombers, there is not
going to be anything left for us to re-
taliate against or take retribution
against.

Finding the holes in our intelligence
system, and how we can do a better
job, is a major challenge. | joined the
Intelligence Committee this year be-
cause | realized how important it is to
the future of peace and security in the
world and to our own security. | know
from personal experience that we and
our staffs—and particularly our
staffs—have been engaged in an ex-
haustive examination of what the in-
telligence was prior to declaring Oper-
ation Iraqi Freedom. This was a major
effort.

As those in the Chamber may know,
I have supported the President. | sup-
ported the Iraqi supplemental, and I
thank our colleagues for passing that
bill to defend our troops and also to
make sure we build Irag so we can
move our troops out.

But when the revelation came out
yesterday of a memorandum appar-
ently from Democratic staff, minority
staff on the Intelligence Committee,
indicating there was a different agen-
da, I was very much concerned. The
key element in the Intelligence Com-
mittee, unlike any other committee, is
that we have to do our work in con-
fidence. We have to be able to maintain
the confidence of the intelligence com-
munity that comes before us. We must
protect intelligence sources, and we
cannot get engaged in partisan battles.

Yet the memorandum that came out
yesterday has such interesting quotes
such as:

Pull the majority along as far as we can on
issues that may lead to major new disclo-
sures regarding improper or questionable
conduct by administration officials.

They are not looking at the Intel-
ligence Committee; they are looking at
the administration. They say:

We need to look at activities of the Office
of the Secretary of Defense and the State De-
partment.

They talk about preparing additional
views. And they say:

Among other things, we will castigate the
majority for seeking to limit the scope of the
inquiry.

They talk about an independent in-
vestigation, and they say:

We can pull the trigger on an independent
investigation on the administration’s use of
intelligence at any time.

When you talk about what goes on
and how intelligence is used, that is a
topic of debate in the political realm,
and there is no shortage of that debate
in particularly the Democratic pri-
maries right now. We see many of the
candidates who are arguing very force-
fully about it. I am disappointed that
the discussion in the Presidential pri-
mary has totally ignored or forgotten
the old adage that politics stops at the
water’s edge; that we should not be
getting into political battles when we
have troops in harm’s way, and there is
no question we have troops in harm’s
way.
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It appears this memo suggests there
is, at least at the staff level, a Demo-
cratic game plan to make the Intel-
ligence Committee a focal point for the
2004 Presidential debates. This memo-
randum said:

Yet, we have an important role to play in
revealing the misleading, if not flagrantly
dishonest, methods and motives of the senior
administration officials who made the case
for a unilaterally preemptive war.

Those are pretty harsh words. Those
are the words of a political attack.

Unfortunately, it is not just the staff
who has been talking about them.
There is an article in the Sunday Tele-
graph of London quoting a Democratic
member of the Intelligence Committee:

We want to know whether the administra-
tion put pressure on the agencies to come up
with certain kinds of information. It’s a
question that’s been explored at great length
in Britain. If the Republican leadership of
the Senate Intelligence Committee is deter-
mined to protect the administration at any
cost, we’ll do the investigative job on our
own.

I can assure you that this inquiry
goes into every area that we can find in
the intelligence operation, in many in-
telligence agencies, how that informa-
tion is developed. There are sugges-
tions that there is improper influence.
This is something we are exploring as-
siduously. The committee staff has
interviewed many members of the In-
telligence Committee, anybody who
might have information. They have
been asked: Were they pressured? Was
the information tainted or changed or
pressured? And absolutely not. If there
is evidence of pressure, that will un-
doubtedly be included in the chairman
and vice chairman’s report.

Moreover, | tell you regrettably, it
will be leaked almost immediately be-
cause the committee has a tendency
right now to leak like a sieve. There
was one person who said he had a prob-
lem, and | turned to my colleague on
the Intelligence Committee and said:
Let’s take bets on how long before it is
on the national news wire. It was less
than an hour. It turns out that the an-
alyst did not have any problem with
the intelligence related to the oper-
ations of Iraq, but it came out imme-
diately.

The question that is being raised
that some of our Democratic col-
leagues want to address in the Intel-
ligence Committee is: Can we find a
way to undercut the President, the
Vice President and the administration?
That, | submit, is not the role of the
Intelligence Committee. The Intel-
ligence Committee has a very impor-
tant responsibility. We need to deter-
mine how to improve our intelligence
system to win the war on terrorism,
not to win the war for the White House.

What is the job of the Intelligence
Committee? Is it to determine and
argue with the policy or is it to find
out if the intelligence-gathering infor-
mation is appropriate? The people in
the intelligence community have to
deal with information that is frag-
mentary. We criticized them as a result
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of 9/11 for not having connected all the
dots and come together to forecast and
perhaps forestall the attacks of 9/11.
Now we are saying they didn’t have
enough information, but this informa-
tion has been available and has been
supplied by the Intelligence Committee
for some time.

| quote a statement by the President.
The President said:

Heavy as they are, the cost of action must
be weighed against the price of inaction. If
Saddam defies the world and we fail to re-
spond, we will face a far greater threat in the
future. Saddam will strike again at his
neighbors. He will make war on his own peo-
ple. And mark my words, he will develop
weapons of mass destruction, he will deploy
them, and he will use them.

Those are the words of the President
talking about intelligence that he re-
ceived. And by the way, that was a
speech on December 16, 1998, by Presi-
dent Bill Clinton. That was based on
the information he was receiving at the
time.

If that intelligence was grossly inac-
curate or inadequate, then we in the
Intelligence Committee need to fix it. |
happen to think there were some major
mistakes made 7 or 8 years ago in the
intelligence community when they de-
cided to restrict severely the number of
human intelligence sources they could
use by refusing to take intelligence
sources from people who didn't meet
the highest moral and ethical stand-
ards. Frankly, those people often don’t
deal with terrorists and provide us the
information we need.

We need to do a better job. We are
making improvements in intelligence,
but | don’t think anybody will say we
have an intelligence system that is as
good as it should be. | can tell you, the
battle over how intelligence is used is a
broader political battle.

Leaving aside the question of wheth-
er it should be carried on while we have
troops in harm’s way in lIraq, it is not
a question, in any case, to be fought
out in the Intelligence Committee by
trying to change or develop informa-
tion that is not there.

The ACTING PRESIDENT pro tem-
pore. The Senator’s time has expired.

Mr. BOND. | thank the Chair, and |
urge our colleagues to remember that
the battle of the Intelligence Com-
mittee is to win the war against ter-
rorism, not to win the White House.

Mr. ROBERTS. Mr. President, how
much time do we have remaining?

The ACTING PRESIDENT pro tem-
pore. The Senator retains 15 minutes.

Mr. ROBERTS. | yield 5 minutes to
the distinguished Senator from Ari-
zona.

The ACTING PRESIDENT pro tem-
pore. The Senator from Arizona is rec-
ognized for up to 5 minutes.

Mr. KYL. Mr. President, | thank the
distinguished chairman of the Intel-
ligence Committee and applaud him for
the work he has been doing and com-
miserate with him today. Having
served on that committee for 8 years, |
know how difficult it is to keep focused
on the important intelligence issues
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that confront our country, especially
in this time of war, and do that in a
way that maintains the traditional bi-
partisan relationship that has here-
tofore characterized the members of
the Intelligence Committee.

Having served there for 8 years, |
never saw the kind of blatant, partisan
politics emerge that has apparently
emerged as revealed in this memo-
randum that has been discussed this
morning. It is a disgusting possibility
that Members of the Senate would ac-
tually try to politicize intelligence, es-
pecially at a time of war, even appar-
ently reaching conclusions before in-
vestigations have been performed.

This memo refers to the fact that, for
example, if we carry this plan out that
has been discussed already, we will
identify additional views and casti-
gate—well, I will quote it exactly:

Our additional views will, among other
things, castigate the majority for seeking to
limit the scope of the inquiry.

In other words, before something is
even done, the plan has already been
devised about how they are going to
criticize the majority about something
it has not even done yet. This is bla-
tant partisan politics.

Now, our Democratic colleagues have
denied that this memorandum rep-
resents their plan. One of two things is
true. It either is or it is not. If it is, it
is reprehensible. If it is not, there is a
sure way to prove it and that is to re-
pudiate the memorandum and to en-
sure that this plan of action is never
carried out. So we shall see.

Are the denials of the Democrats
going to result in this plan being repu-
diated and not carried out? That will
be the test of whether this is really the
plan of the Democrats.

I note that parts of the plan appear
already to have been set in motion.
The first item of the plan:

Pull the majority along as far as we can on
issues that may lead to new disclosures. . . .
We are having some success in that regard.

I mean, this is being done. This is not
a plan that somebody had, an idea that
is out in the future someplace. It is
part of what is currently a Democratic
process in the committee.

Secondly, the suggestion that there
should be an independent commission,
well, while there is some confusion in
the memo about when to ““pull the trig-
ger’” on that, the ranking member on
the committee has already called for
an independent commission. So there
appears to be some elements of a plan
that are already in play, but I am will-
ing to accept the denials of my Demo-
cratic colleagues that this represents
their proposed course of action. As |
said, the sure way to prove that is for
them to repudiate it and to ensure
that, in fact, that plan does not go for-
ward.

I note one other thing. There is much
in this memo that deals with how the
Republican position will be character-
ized. We are talking about a Repub-
lican Senate position. | urge my Demo-
cratic colleagues to consider this. It is
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unethical and improper under the rules
of the Senate to characterize the mo-
tives of fellow Senators. We all know
that. We do not do that. That begins
the breakdown of the comity that must
exist in this body.

I do not question my colleagues’ mo-
tives and clearly they should not ques-
tion mine, but there is an opportunity
in this memorandum for questioning
motives. | want to bring this to the at-
tention of people because clearly this
should not be a part of anything we do
in this body.

In the summary, the memorandum
itself says:

Yet we have an important role to play in
revealing the misleading, if not flagrantly
dishonest, methods and motives of senior ad-
ministration officials who made the case for
unilateral preemptive war.

I think it may be inappropriate to
question the motives of senior adminis-
tration officials, as well as Senators. In
any event, as | say, there is much in
here that goes to the questioning of the
report that they presume will be pre-
pared by the majority. That would be a
breach of ethics, and | urge my col-
leagues to strongly consider what that
would result in and to repudiate this
memorandum because of language like
that.

We do not need more reviews. We
have already had the review that was
conducted when | was on the Intel-
ligence Committee that resulted in a
lengthy report. The Kean Commission
is doing its work right now; and, third,
we have the Intelligence Committee
doing its work. So | think that enough
review has occurred. We certainly
should not let partisan politics intrude
into the important work of the Intel-
ligence Committee.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. ROBERTS. Mr. President, how
much time do | have remaining?

The PRESIDING OFFICER. The Sen-
ator from Kansas retains 10 minutes.

Mr. ROBERTS. | yield 4 minutes to
the distinguished Senator from Mis-
sissippi.

Mr. LOTT. Mr. President, | thank the
distinguished chairman of the Intel-
ligence Committee for yielding me this
time. | will adhere to the 4 minutes be-
cause | know that he wants to wrap
this up, too.

First, | want to thank the chairman
for his diligence in trying to make sure
the Intelligence Committee does its job
and does its job in a nonpartisan, bi-
partisan way. | went on the Intel-
ligence Committee this year because |
believe it was one of the most impor-
tant committees in the Senate. | like
the fact that while the committee’s
work is always difficult, the committee
worked together in a bipartisan way
and has not become a political tool.

I have also expressed myself that I
am concerned about the intelligence
that we have received before going into
Iraq, and the intelligence that is avail-
able even today. So I am not one who
is going around trying to make excuses
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for the intelligence community. But
my approach is different. 1 think we
need to find out where our problems
are, where we need more assistance,
and how we can do a better job in the
future.

It should not be about the blame
game. It should not be about politics.
It should not be about trying to find a
way to blame it on the President or the
Vice President or anybody else, even
though obviously there will be some
criticism directed at one place or an-
other. The thing we need to do is to
make sure we have the intelligence
that our officials need and our military
men and women need, and that should
be the focus.

This memorandum outlines a polit-
ical plan of attack in the Intelligence
Committee. Our adversaries around the
world must be smiling this morning.
They must be enjoying watching us
fight among ourselves instead of focus-
ing on doing what we need to do to get
the kind of intelligence we require to
do the job against the terrorists around
the world. This memorandum is a very
sad commentary. While | am not quite
sure of its origin, whether it was writ-
ten by a particular Senator or by a
staff member at the direction of a Sen-
ator, it clearly is something that a
Democrat staff member, working with
some members of the Intelligence Com-
mittee, drafted.

When you start talking about casti-
gating the majority or pulling the trig-
ger on an independent investigation, or
an independent commission, the Senate
voted on that just a week ago and over-
whelmingly defeated the idea that we
kick the football over to somebody
else, let somebody else do our job. | say
we should do our job, do it here, and do
it in a constructive, aggressive, non-
partisan, bipartisan way.

This is a very debilitating thing that
we have seen. One might say, well,
maybe we are protesting too much,
that this does not necessarily reflect
all of the Democrat members of the In-
telligence Committee. But already the
London Telegraph in London is quoting
Democrats in the Senate Intelligence
Committee using some of the exact
words in the memorandum.

We want to know whether the administra-
tion put pressure on the agencies to come up
with certain kinds of information.

If the Republican leadership of the Senate
Intelligence Committee is determined to pro-
tect the administration at any cost . . .

I have watched the chairman aggres-
sively pursue information and insist
that the administration provide infor-
mation to this committee. We have not
been shrinking violets. We are doing
our job.

To have this attack plan come out
and make it totally political is one of
the most disquieting things | have seen
in recent months in the Senate. We
should not proceed in this way. | hope
the Democrats will disavow this whole
approach and say that is not their po-
litical plan, that is not their intent.
The alternative is chaos in the com-
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mittee that is so critical to making
sure we have what we need in terms of
intelligence.

Just this week | proposed that we
make the membership permanent on
the Senate Intelligence Committee. |
know there has been an argument that
permanent membership on the com-
mittee could impact objectivity, but
what | want are members who are expe-
rienced enough to do the job.

| thank the chairman for yielding me
this time, and | am looking forward to
hearing Democrats assure us that this
is not what is going on.

The PRESIDING OFFICER (Mr.
GRAHAM of South Carolina). The Sen-
ator’s time has expired.

Mr. ROBERTS. How much time do |
have remaining?

The PRESIDING OFFICER. Five and
a half minutes.

Mr. ROBERTS. Mr. President, as
members of the Senate Intelligence
Committee are well aware, we have
spent almost 6 months pouring over
thousands of documents that are re-
lated to Iraq’s weapons of mass de-
struction programs and its ties to ter-
rorism. We have interviewed over 100
people. This is probably the most thor-
ough and complete review of intel-
ligence that has ever been conducted,
and the committee’s process is com-
pletely open and transparent to Mem-
bers on both sides of the aisle.

All staff involved certainly partici-
pate on an equal basis. |1 have worked
to ensure the minority’s voice has been
heard at all times. There should be no
legitimate question as to our approach
or our dedication to following the in-
formation no matter where it leads. |
have said that over and over. We have
asked the hard questions.

When the inquiry is complete, | be-
lieve strongly the facts will speak for
themselves. Yet despite all efforts to
handle this review in the most profes-
sional and bipartisan way, we have
learned of an effort to develop a plan to
discredit the committee’s work, under-
mine its conclusions, no matter what
those conclusions may be.

Qur goal is to discover the facts, not
to target any individuals or to serve
any agenda. We want to know that the
assessments reached by the intel-
ligence community were based on
sound intelligence and that the policy-
makers, including the President and
the Congress, got the best information
possible.

I have been asked, Where do we go
from here? The answer is simple: We go
back to work. We build a bridge and go
back to work. We have a number of
documents yet to review. We have a
handful of interviews yet to conduct.
Then we will begin the process of draft-
ing a committee report and preparing
for public hearings. It is critical that
all of this take place in an atmosphere
of good faith and mutual trust. Secret
plans to undermine the committee’s
work are examples of neither. | urge
my friends across the aisle, those mem-
bers of the committee, to disavow—and
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if that word is too strong, just to say
not to go down this path of a strategy
of attack, and join us to work together
to complete the business of the com-
mittee. The American people, and par-
ticularly those currently serving in
uniform overseas, deserve nothing less.

| know Senator ROCKEFELLER. He is a
good friend. He is a good colleague. We
have had a good private discussion. It
is time to put this in the past, build a
bridge to the future, and let the Intel-
ligence Committee, unique among the
committees in the Congress, do our
work, our congressional oversight on
behalf of national security.

| yield the remainder of my time.

The PRESIDING OFFICER. The Sen-
ator from Illinois.

Mr. DURBIN. Mr. President, on my
own time | would like to ask the chair-
man of the Senate Intelligence Com-
mittee if he would respond to a ques-
tion.

Mr. ROBERTS. Yes.

Mr. DURBIN. | ask the chairman of
the Senate Intelligence Committee, is
he prepared to say on the Senate floor
today that the investigation of this
committee will not only look into the
conduct and activity of the intel-
ligence agencies, but allow us to follow
the intelligence information gathering
to its use by the administration, from
the President on down, specifically
whether the committee, as we have re-
quested on the Democratic side, will
take this intelligence information, de-
termine whether there was any influ-
ence by the administration on intel-
ligence agencies, and determine wheth-
er or not the administration and any of
its spokesmen, before the invasion of
Iraq, in any way exaggerated or dis-
torted the intelligence that was gath-
ered in portraying the case to the
American people?

Mr. ROBERTS. | say to my friend
and colleague, we are in the process of
conducting an inquiry. That inquiry |
would say is about 85 percent complete.
We have had full cooperation—not full
cooperation but a spirit of cooperation
from the White House, State Depart-
ment, Department of Defense, and the
CIA. Once our inquiry is complete, |
think | can answer the question the
Senator has posed.

We are on the right track. We want
to get at the timeliness and the credi-
bility of the intelligence that was pro-
vided. We had four goals to do that,
agreed upon by Senator ROCKEFELLER.
We will do that job. At that particular

time, why, the Senator’s question
would be pertinent.

| yield.

Mr. DURBIN. Let me reclaim the

time. The response or lack of response
from the chairman of the Senate Intel-
ligence Committee explains why we are
in the Chamber today. There are two
responsibilities of this Intelligence
Committee: Not only to determine
whether the intelligence agencies did
their job but whether or not the infor-
mation they generated was correctly
portrayed by the administration.
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I have just asked the chairman of the
Senate Intelligence Committee di-
rectly whether this investigation will
go into the use of intelligence informa-
tion by the administration, and you
heard his response: Only after we have
completed the first round of inquiry
about intelligence agencies would we
consider asking the question whether
anyone in the administration exerted
influence on intelligence agencies or
mischaracterized the information com-
ing from those agencies.

That was the direct question. There
was an opportunity for the chairman of
the committee to say point blank that
we will allow this investigation to take
its normal course, and he deferred. He
said we will wait to a later time. That,
I believe, is the source of frustration
within this committee.

Our ranking member on this com-
mittee, Senator JAY ROCKEFELLER of
West Virginia, has shown the patience
of Job. He has tried literally for
months to encourage and convince the
Republican majority on this com-
mittee to have a full and complete in-
vestigation. That is what the American
people deserve. That is what this com-
mittee should do. But, sadly and unfor-
tunately, the Republican majority has
built a wall and said we will gather all
of the information and all the inves-
tigation about intelligence—but we
will not breach that wall and go over
the other side to see how the adminis-
tration used this information.

That is the critical issue. How can
you have a complete investigation
without asking both questions? Unfor-
tunately, it has been a decision by the
Republican majority that they will not
allow us to look into the use of intel-
ligence data.

I have never seen this memo that has
been referred to. No one has ever given
it to me. | certainly had no role in the
preparation of this memo. | don’t know
what it said. But if that memo ex-
pressed the frustration of many Sen-
ators on the committee that we have
created this firewall to protect the ad-
ministration, then the memo, frankly,
speaks to real feelings.

The Intelligence Committee histori-
cally has been bipartisan, as it should
be. Our efforts on the Democratic side
were to urge the Republican majority
to take perhaps the uncomfortable but
necessary step so that the investiga-
tion would be complete. You heard
what Chairman ROBERTS said this
morning. He is not prepared to take
the investigation of the Intelligence
Committee to the use of intelligence
data. And as long as that wall has been
created, sadly, this cannot be the kind
of investigation the American people
deserve.

Just several weeks ago—maybe 2—
Senator JOHN CORZzINE of New Jersey
came to the floor and asked for an
independent commission on the intel-
ligence that was gathered and how it
was used by the administration before
the invasion of Iraq. At that time his
amendment was rejected by the Sen-
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ate. It was opposed by Chairman RoB-
ERTS of the Senate Intelligence Com-
mittee and Senator ROCKEFELLER, the
ranking Democrat. They said: Stay
with the investigation of the Intel-
ligence Committee.

I, frankly, took a different position. |
really think this debate this morning
proves the point that it is now time to
appoint an independent commission—
independent and bipartisan—that will
literally take this investigation wher-
ever it leads. If the chips fall on a pre-
vious administration or this adminis-
tration, so be it. It is not our role in
the Intelligence Committee, nor in
Congress, to protect any political party
or administration. Our role is to pro-
tect the United States of America. Our
responsibility is national security.
Once the chairman of the committee,
as he said this morning, decided this
investigation will not go into the use
of intelligence data, it is clear that
this Intelligence Committee cannot do
its job as it should. It makes the case
now more than ever that an inde-
pendent commission needs to be ap-
pointed so there is integrity, trans-
parency, and believability in this proc-
ess.

Mr. LOTT. Mr. President, will
Senator yield for a question?

Mr. DURBIN. | am happy to yield for
a question.

Mr. LOTT. | appreciate that because
I believe Senator ROBERTS did respond
to your question.

| didn’t mention any names quoted in
this London Telegraph article. But,
Senator DURBIN, you are quoted as say-
ing that a public split and new inquiry
is inevitable. | hope that is not a quote
from you.

Mr. DURBIN. Well, it is a quote from
me.

Mr. LOTT. Because to prejudge—

Mr. DURBIN. Reclaiming my
time—

The PRESIDING OFFICER. The Sen-
ators will respond to each other
through the Chair.

Mr. DURBIN. Responding to my
friend from Mississippi, let me say that
quote is accurate, that quote is mine,
and what you heard from our chairman
this morning is the reason for the
quote. If we do not allow a complete
and full investigation, a split is inevi-
table. If a decision is made to protect
this administration at any level at the
expense of the credibility of this inves-
tigation, we are not serving the Amer-
ican people well.

Senator ROCKEFELLER has tried time
and time again to convince the chair-
man, the Republican chairman of this
committee, that we need a complete
investigation. He said repeatedly to
Senator ROCKEFELLER, | have been led
to believe, what he said on the floor
this morning: We are going to draw the
line. We will not look into the use of
intelligence.

That, sadly, | think, is the reason we
are here today and tied in this political
knot. It is time for an independent
commission.

the
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| yield the floor.

The PRESIDING OFFICER. The Sen-
ator from South Carolina.

(The remarks of Mr. HOLLINGS per-
taining to the introduction of S. 1821
are located in today’s RECORD under
‘“‘Statements on Introduced Bills and
Joint Resolutions.”’)

The PRESIDING OFFICER. The Sen-
ator from Indiana.

———
INTELLIGENCE INFORMATION
Mr. BAYH. Mr. President, 1 am

pleased to offer a few remarks on be-
half of myself and also the distin-
guished Senator from Oregon with re-
gard to the brouhaha that has broken
out over the Intelligence Committee
and our inquiry into the possible exist-
ence of weapons of mass destruction
and the use of intelligence information
by this administration.

In many ways, it is an unfortunate
debate because if there is one thing
that should absolutely be above and be-
yond partisanship, it is the Intelligence
Committee, our intelligence services,
and the use to which that information
is put. We need to dedicate ourselves
not to scoring political points but, in-
stead, to protecting the national inter-
est. When we have Members’ motives
cast in a bad light and heated rhetoric
used, it does not serve that purpose in
any way whatsoever.

Senator ROCKEFELLER, the ranking
member on the Intelligence Com-
mittee, has been doing a very admi-
rable job. It is my strong impression
that he has been pursuing his respon-
sibilities in a bipartisan way, trying to
get at the truth in a way that is con-
sistent with the finest traditions of the
Intelligence Committee.

I have never seen the report that has
been alluded to. | understand it was
simply a listing of possible options.
And | can guarantee you that Senator
ROCKEFELLER has been under intense
pressure by some others to pursue a
much more partisan line of inquiry and
to be much more confrontational. In-
stead, he has chosen to try to pursue
the cooperative path first. 1 com-
pliment him for that because it is ex-
actly the course that needs to be pur-
sued on the Intelligence Committee
and in this body. Most importantly, we
need to get beyond this current con-
troversy.

I happen to think those who are
watching this debate out beyond the
beltway are scratching their heads and
saying: There they go again. What on
Earth are they doing?

We have gone to war at least in part
because of the possible existence of
weapons of mass destruction in the na-
tion of Iraq. Our credibility is at stake.
We need to get to the bottom of this
and understand, if they do exist, what
we can do to root them out and, if they
do not exist, why we were led to believe
they do exist. This is important to en-
suring the national security interests
of our country.

We also need to get to the bottom of
allegations about the possible manipu-
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lation or misuse of intelligence in the
runup to the war—not for the purpose
of scapegoating or witch hunting but
for the purposes of ensuring that in
fact it never takes place.

Those in the majority shouldn’t
stonewall or circle the wagons, and
those on our side of the aisle shouldn’t
engage in finger pointing and trying to
score political points in a runup to a
Presidential election next year. We
need an objective, dispassionate search
for the truth. That is what the Amer-
ican people deserve. It is my under-
standing that is what Senator ROCKE-
FELLER IS pursuing.

Finally, the British have some expe-
rience in this area. They have just re-
cently gone through an inquiry of their
own over what was allegedly the
““dodgy dossier.” | think that is how it
is referred to in British circles. The
Prime Minister even had to offer evi-
dence under oath as part of that in-
quiry.

No one is suggesting anything so in-
trusive on our side of the aisle. On the
contrary, we would like to pursue this
in a cooperative, nonpartisan manner
to get at the truth, to determine
whether weapons of mass destruction
existed and, if not, why we were led to
believe they did, and always to fairly
and dispassionately analyze how infor-
mation from the intelligence world was
used in making the case to pursue the
ouster of Saddam Hussein. That is in
the national security interests of our
country.

I salute Senator ROCKEFELLER for
taking the appropriate course. | hope
this debate will calm down and refocus
on the business at hand, which is pro-
tecting the national security of our
country, rather than engaging in heat-
ed, partisan rhetoric which we have
way too much of around this town and
in this Chamber.

Those are my thoughts.

I again compliment Senator ROCKE-
FELLER, and | look forward to working
with Members on both sides of the aisle
to bring about that kind of inquiry.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Oregon.

Mr. WYDEN. Mr. President, | very
much share the view of the Senator
from Indiana. | simply say that a lot of
paper floats around Capitol Hill that
never sees the light of day. The docu-
ment that has to guide the members of
the Intelligence  Committee—both
Democrats and Republicans—is the
Constitution of the United States.
That is the tone that our vice chair-
man, Senator ROCKEFELLER, has con-
sistently set throughout this effort to
get at the facts with respect to Irag.
That is the path | think every Member
of the Senate ought to continue to fol-
low. It ought to be a bipartisan goal.
The American people deserve no less.

There are legitimate and very trou-
bling questions that need to be an-
swered about the intelligence used to
bring this Nation to war in lraq. In
fact, serious issues have come up just
in the last week.
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I will say that | found it exception-
ally troubling—really chilling—that
just last week, Paul Bremer, who is the
point man with respect to the efforts
on the ground in Iraq, was asked about
the nature of the Iraqi resistance and
in fact was told there really wasn’t a
capability in the intelligence commu-
nity to give our country the informa-
tion that is so necessary to protect our
courageous men and women who are in
harm’s way.

That is the kind of issue about which
I think every Member of the Senate
ought to be concerned. That is what
the Intelligence Committee ought to be
tackling in a bipartisan way. That is
what Senator ROCKEFELLER has con-
sistently been trying to do.

We can go through a lot of the past
history. Certainly, in discussions about
weapons of mass destruction, we were
told right here in the U.S. Capitol on a
number of occasions that those weap-
ons have not materialized. There are
issues with respect to the past that
need to be examined. There are issues
such as the point Mr. Bremer made just
in the last week that | think are very
troubling.

| just urge that every Member of the
Senate—and certainly those on the In-
telligence Committee—recognize it is
not the paper that floats around here
that may or may not see the light of
day and various kinds of draft docu-
ments that are important; what is im-
portant is that we do the work of over-
sight. That is what is in line with the
document that ought to guide us—the
Constitution of the United States. And
that is what Senator ROCKEFELLER has
set out for us in his work. I commend
him for it.

| yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Hawaii.

(The remarks of Mr. AKAKA per-
taining to the introduction of S. 1822
are located in today’s RECORD under
‘“‘Statements on Introduced Bills and
Joint Resolutions.”’)

The PRESIDING OFFICER. The Sen-
ator from Michigan.

—

EXTENSION OF MORNING
BUSINESS

Mr. LEVIN. Mr. President, | ask
unanimous consent that morning busi-
ness be extended for 20 minutes, equal-
ly divided between this side and the
Republican side.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Michigan.

Mr. LEVIN. Mr. President, | ask that
the Chair inform me when 5 minutes
have been utilized so | can share the re-
mainder of our time with the Senator
from New Jersey. | think the Senator
from Indiana may be on his way over
as well.

——
CREATION AND USE OF
INTELLIGENCE

Mr. LEVIN. Mr. President, early this
morning there was a discussion on the
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floor of a staff memo from some Intel-
ligence Committee staffers which had
not either been authorized or indeed
shared by members of the Intelligence
Committee. But it was characterized—
and | think mischaracterized, quite
clearly—as a Democratic plan relative
to the review of the intelligence that
was created and used prior to the Iraqgi
war.

The only thing that Democratic
members of the Intelligence Com-
mittee have pressed is for a full inves-
tigation, a full inquiry into not just
the creation of the intelligence but the
use of that intelligence.

Without looking at the use of intel-
ligence that was created by the intel-
ligence community, there would only
be half a picture painted. Hopefully,
that half of a picture will be fully ex-
plored on a bipartisan basis. 1 think
the first half of the picture, indeed, is
being fully explored on a bipartisan
basis. That is the part of the picture
that looks at the intelligence commu-
nity’s production of intelligence and as
to whether or not that intelligence
community in some way either shaped
or exaggerated that intelligence for
whatever purpose. It has also been now
added that if any of the administration
put pressure on the intelligence com-
munity that would also be included in
the review.

But what is left out is the critical
half of the picture which the American
public hears, which is the use of the in-
telligence given to the policymakers
by those policymakers. Now, the word
“‘use’ of intelligence, that word ‘‘use”
actually appears in the resolution cre-
ating the Intelligence Committee and
identifying the oversight role of the In-
telligence Committee. So the word
“‘use” is actually embedded in the very
document creating the Intelligence
Committee that sets forth what its role
will be and what its oversight respon-
sibilities are. Yet so far the majority of
the Intelligence Committee has said:
We will not look at the use of the intel-
ligence which was given to the policy-
makers.

Now, that is a huge gap. That means
we will be walking up to the water’s
edge and stopping there. That means
instead of letting the chips fall where
they may, the chips will only be al-
lowed to fall on the intelligence com-
munity’s side of the fence. They will
not be allowed to fall on the policy-
makers’ role and responsibility.

We were told by the policymakers,
prior to the war, that—this is Sec-
retary Rumsfeld—

We know where the weapons of mass de-
struction are.

We were told, before the war, by the
Vice President:

Simply stated, there is no doubt that Sad-
dam Hussein now has weapons of mass de-
struction.

We were told, before the war, by the
President, himself, that:

Intelligence gathered by this and other
governments leaves no doubt that the Iraq
regime continues to possess and conceal
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some of the most lethal weapons ever de-
vised.

So the heart of the problem that we
have at the Intelligence Committee is
whether or not we are going to stop at
that water’s edge or look at the use of
the intelligence, whether a critique
will be made of the intelligence com-
munity’s shaping or exaggeration, to
the extent that existed, or whether or
not the same searchlight will be placed
upon the policymakers as to whether
they exaggerated or shaped or mis-
stated what was given to them by the
intelligence community.

The Department of State had a Web
site. On December 19 of last year, that
Web site said:

Why is the Iraqgi regime hiding their ura-
nium procurement?

This is months after the CIA appar-
ently told the State Department that
there was no such effort on the part of
Iraq to obtain uranium, or at least that
they had not reached that conclusion.
Yet in December—and by the way,
much later—the State Department’s
Web site still is representing to the
public that the lIraqgi regime is hiding
uranium procurement.

Why should we not look into that
Web site? How does that Web site get
created, despite what we now believe
was the intelligence community’s con-
clusion or lack of conclusion relative
to uranium acquisition?

The PRESIDING OFFICER. The Sen-
ator has used 5 minutes.

Mr. LEVIN. | thank the Chair.

The PRESIDING OFFICER. The Sen-
ator from New Jersey.

Mr. CORZINE. | thank the Chair. I
appreciate very much the comments of
the Senator from Michigan, particu-
larly in informing the Senate that the
charge of the Intelligence Committee
includes the use of intelligence as part
of its mission.

Frankly, this whole discussion of this
leaked memo today only reinforces my
own view that we need an independent,
bipartisan commission because it is
now becoming a political debate about
whether there is politics inside the In-
telligence Committee.

I listened to the earlier discussion on
the floor. People are talking about
Presidential politics and talking about
how inappropriate it is for people to
talk in a thoughtful manner about how
processes may occur over a period of
time. We are missing the point.

There are men and women who are
dying in Irag because either the devel-
opment or the use of our intelligence is
not at a level where we are protecting
the people of America and the men and
women in uniform.

The issue is not whether this is a po-

litical debate. The issue is whether
Iraq possessed chemical or biological
weapons.

It is whether lIraq had links to al-
Qaida or whether Iraq attempted to ac-
quire uranium. It is an issue of whether
we are going to turn loose the names of
our intelligence operatives because
there is political use of the need or
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want to discredit someone who might
challenge some of the answers to the
questions | just raised.

We have a fundamental question
right here and now of whether we are
going to have an intelligence operation
that informs policymakers so they can
make good decisions or whether we are
going to have an intelligence operation
that is used to justify policy decisions
already taken.

The idea that we are going to debate
whether this is a political issue or not
really does argue in the strongest
terms that we need to have an inde-
pendent, bipartisan approach to under-
standing whether the development of
our intelligence was appropriate and
whether the use of that was even con-
sistent or whether it was designed to
justify as opposed to inform.

When men and women are dying, |
don’t understand why we are even
thinking about this in the context of
politics on either side of the aisle. The
real issue is, we ought to get to the
bottom of it. What led to decisions that
don’t match the reality we have come
to find on the ground in Iraqg?

I have over and over again—and will
again—asked for an independent inves-
tigation, a bipartisan investigation, a
commission to understand why we
don’t know what we should have known
when we entered into this. It seems to
me that is the essence and the most
important issue we ought to be dis-
cussing, not some memo that wasn’t
seen by anybody else in the committee,
developed by a staffer as a concept
memo. That really diverts from the
fundamental issue of protecting our
men and women, protecting the people
of the United States.

By the way, there is some reason to
believe we are not getting all the infor-
mation, whether it is in the Intel-
ligence Committee. We know the inde-
pendent commission studying 9/11 has
said they have been stonewalled. Peo-
ple from both sides of the commission,
as far as political background, have
said that. They had to subpoena infor-
mation from the FAA to be able to get
information to move forward to inves-
tigate.

We are missing the point. One of the
reasons | do believe we need an inde-
pendent, bipartisan commission is so
we don’t have the kind of discussion we
had on the floor today, so we can get to
the facts that actually will protect the
American men and women in uniform.
It is high time we put our priorities
right, which is understanding how our
intelligence operations develop and
how they are used, not whether we
have a political issue that can be
talked about on the talk shows at
night.

I find it very hard when senior people
in the State Department, who have
worked there 25 or 30 years, say, speak-
ing about folks, that we have a faith-
based approach to intelligence, that we
are developing intelligence to show
what we want to conclude.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.
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Mr. CORZINE. Mr. President, | sug-
gest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BENNETT. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BENNETT. Parliamentary
quiry: What is the pending business?

The PRESIDING OFFICER. There
are 8 minutes remaining in morning
business that the Senator may con-
sume or yield back.

Mr. BENNETT. Mr. President, given
that opportunity, | will consume a few
of those minutes to respond to the con-
versations about Iraqg.

I was in this body when we went to
S-407 and heard the intelligence com-
munity brief us on the manufacture of
chemical weapons taking place at what
appeared to be a pharmaceutical fac-
tory in the Sudan. We were told repeat-
edly by high officials of the adminis-
tration this was a plant producing
weapons of mass destruction, chemical
weapons; it had to be taken out by a
cruise missile. Some of us asked to see
the intelligence. We asked to know ex-
actly what it was that led the adminis-
tration to believe this was in fact a
chemical plant.

As we were given that intelligence, |
found myself questioning it. | walked
away from that meeting saying to my-
self: This is a little bit thin. There is
not a lot of substance here. But admin-
istration officials were very emphatic
in saying, no, we have gone through
the intelligence. It is very firm. We
have to take this out.

The administration in this instance,
of course, was the Clinton administra-
tion. The intelligence being presented
to us was being presented by Secretary
Cohen, the Secretary of Defense. We
now know the intelligence was wrong.
This was not, in fact, a factory for
weapons of mass destruction. It was,
rather, a pharmaceutical plant, just as
the people said it was.

We blew it up nonetheless. We killed
some people with the cruise missiles we
threw in there. After recognizing the
intelligence was wrong, we apologized,
as indeed we should.

The question | would ask those who
are now raising the issue about intel-
ligence in Irag would be this: Would
they suggest the result of our actions
in Iraq called for an American apology?
Are they suggesting we should apolo-
gize to the people of Iraq for having
taken out Saddam Hussein and, when
we find him, replace him in power?

This is a man who killed 300,000 of his
own people. We have uncovered the
mass graves. This is a man responsible
for over 1 million additional deaths in
the two wars he started with his neigh-
bors.

This is a man who has destroyed his
own country. This is a man who has
raped and brutalized those of his citi-

The

in-
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zens whom he has not killed. This is a
man who was willing to pay $25,000 to
anyone who would wrap himself in dy-
namite and blow himself up, as long as
he took some others with him. This is
a man who had weapons of mass de-
struction and has used them against
his own people. This is a man whose ac-
tions are clearly in violation of the
U.N. Resolution 1441.

Am | supposed to apologize for hav-
ing supported an effort to remove him
just because some people are chal-
lenging the details of the intelligence
that led us to this action? | do not
apologize for one moment for sup-
porting the war or for supporting the
supplemental to pay for the war, be-
cause the consequences of the action
we have taken have liberated over 20
million people and made the neighbor-
hood in which Saddam Hussein lived
substantially safer for all of the neigh-
bors around him.

This is not similar to the case of the
blowing up of a pharmaceutical plant
in Sudan because the intelligence was
faulty, which took place in the Clinton
administration. This is an action that
history will look back upon and say we
did the right thing.

With that, | yield back the remainder
of morning business time.

————

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is closed.

———————

AGRICULTURAL, RURAL DEVELOP-
MENT, FOOD AND DRUG ADMIN-

ISTRATION, AND RELATED
AGENCIES APPROPRIATIONS
ACT, 2004

The PRESIDING OFFICER. Under
the previous order, the Senate will now
proceed to H.R. 2673, which the clerk
will report.

The assistant legislative clerk read
as follows:

A bill (H.R. 2673) making appropriations
for Agriculture, Rural Development, Food
and Drug Administration, and Related Agen-
cies for the fiscal year ending September 30,
2004, and for other purposes.

The PRESIDING OFFICER. The Sen-
ator from Utah is recognized.

Mr. BENNETT. Mr. President, | ask
unanimous consent that all after the
enacting clause be stricken, that
amendment No. 2072, which is the text
of Calendar No. 216, S. 1427, the Senate
committee-reported bill, be inserted in
lieu thereof, that the bill, as amended,
be considered as original text for the
purpose of further amendments, and
that no points of order be waived by
reason of this agreement.

The PRESIDING OFFICER.
objection?

Without objection, it is so ordered.

(The amendment is printed in today’s
RECORD under ““Text of Amendments.’’)

Mr. BENNETT. Mr. President, I am
pleased to present the Agriculture ap-
propriations subcommittee report to

Is there
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the full Senate and to recommend pas-
sage of this bill. I am very grateful to
the ranking member, Senator KOHL,
and his professional staff.

It has been one of the most satisfying
experiences of my service in the Senate
to see how Senator KoHL’s staff and
our staff have been integrated and have
performed as truly professional staffs,
regardless of any partisan affiliation. |
think one of the reasons the bill moved
as smoothly as it did through sub-
committee and full committee is that
the staffs have worked together in such
a professional way. | am grateful to
Senator KoHL for his wisdom in the
people he has chosen, and | am grateful
to them for the professional way in
which they have handled it.

The bill is at the 302(b) discretionary
allocation level of $17.005 billion. That
is $873 million less than the fiscal 2003
level, which was $17.878 billion.

It is always difficult to bring an ap-
propriations bill to the floor that has
an allocation lower than the previous
year and, in this case, it is almost $1
billion lower. That has made the chal-
lenge of putting the bill together ex-
tremely difficult and, once again, un-
derscores the accomplishments of the
professional staff as they have dealt
with this challenge.

To run through the various titles of
the bill and help people understand
what we are talking about, | will give
you the following numbers.

On title I, dealing with agricultural
programs, we have a total of $26.776 bil-
lion, of which $20.658 billion is manda-
tory. This is $1.318 million more than
fiscal year 2003.

On food safety, it is $783.761 million,
which is an increase of $28.9 million
over fiscal 2003. The Agricultural Re-
search Service is at $1.092 billion. The
Cooperative State Research, Education
and Extension Service is at $1.118 bil-
lion. The Animal and Plant Inspection
Service, APHIS, is at $711 million. That
takes care of title I.

Title 11, conservation programs,
come in at a total of $973 million,
which is $48 million less than fiscal
2003. Conservation operations are at
$826.635 million.

Title 111, rural economic and commu-
nity development programs, the total
appropriated funds will be $2.588 bil-
lion, which will support a loan level of
$4.353 billion. Single-family housing is
at the $4.084 billion level. The Rural
Community Advancement Program is
at $769.479 million. Distance learning,
telemedicine, and broadband is at
$685.963 million.

Title 1V, domestic food programs,
there is a total of $44.088 billion, of
which $39.164 billion is mandatory. This
is $2.197 billion more than fiscal 2003.
Food stamps will be funded at $27.745
billion. WIC, Women, Infants, and Chil-
dren, will be funded at $4.639 billion.

Title V, foreign assistance and re-
lated programs, there is a total of
$1.486 billion, which is $349 million less
than fiscal year 2003, which included
supplemental funding of $369 million.
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Title 1, development food assistance,
is $131.67 million.

Title 11, emergency food assistance,
is $1.192 billion. McGovern-Dole inter-
national food for education and child
nutrition, which is a new discretionary
account, is funded at $25 million.

On the overall bill, title VI, related
agencies and the Food and Drug Ad-
ministration, this is an increase. It is
$1.482 billion, $16 million more than in
fiscal 2003.

The Food and Drug Administration
gets $1.39 billion in direct appropria-
tions, plus an additional $302 million in
user fees.

The committee provides $10 million
toward the Government’s share of the
medical device review user fee pro-
gram.

Finally, title VII, general provisions,
the committee includes limitations on
several farm bill mandatory programs.
We do not freeze these programs at a
level below fiscal 2003, and we do no
harm to existing programs by these
limitations.

The committee did not include a lim-
itation on the mandatory funding level
for the Environmental Quality Incen-
tives Program, EQIP.

Now, in the bill, there are necessary
pay costs for employees covered:
$131.208 million.

I will make a personal and parochial
observation with respect to this bill.
Utah is in its fifth year of the worst
drought in memory, which is a situa-
tion shared by many Western col-
leagues. We have not provided emer-
gency funding for the drought, but we
have made substantial investments in
farm programs and conservation efforts
that we think will help producers deal
with these weather-related disasters.

This is an appropriations bill, not an
authorizing bill. | know there is a
strong temptation to use appropria-
tions bills as a vehicle to catch up on
authorization situations. Senator KoHL
and | have agreed that we will oppose
any authorizing amendment regardless
of how salutary it may be, unless it has
been cleared by both the chairman and
the ranking member of the appropriate
authorizing committee.

I am grateful to Senator KoHL for his
willingness and leadership on this par-
ticular issue. We have done our best to
accommodate Member requests in this
bill. This is not always possible. The
fact that we are almost $1 billion less
than fiscal 2003 makes it difficult. We
have done our best to be as fair as we
can and as complete as we can. If there
are any funding amendments, there-
fore, offered on the floor, they must be
offset.

It is the desire of the leadership, Sen-
ator FRIST and Senator DASCHLE, to
finish this bill today. | think that can
be done. But if it is to be done, we are
going to have to have full cooperation
of all of the Senators. We know of some
of the amendments that have been pro-
posed. We have done our best to deal
with those amendments at the staff
level and in the committee by having
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conversations and occasionally col-
loquies. But we understand there are
some amendments that will be pro-
posed, will be debated, and will be
voted on.

| ask for the cooperation of all of my
colleagues and that, first, they come to
the floor in a timely fashion to offer
their amendments; secondly, that they
would understand we need to move
through these amendments as quickly
as possible in order to meet the leader-
ship’s request that we finish the bill to-
night. 1 am hoping we can finish it in
good time tonight. We will stay, as |
understand it from Leader FRIST, as
long as we have to stay to get the bill
done.

While the time seems to be hanging
heavily on people’s hands right now, I
hope they will come to the floor and
offer their amendments now, rather
than rushing in at 10:30 tonight and
saying: | have an amendment, and |
need to have it brought up.

I will do my best to allow full and
fair debate on each amendment, but I
am prepared to offer a tabling motion
if it appears to me all of the arguments
have been made. | believe we know
which are the more controversial
amendments. | have talked with people
who stand on both sides of those
amendments and suggested to them the
arguments have been made; there is
really nothing new to be said about it.
While we did get the information on
the record, we really need to come to a
conclusion and move on these par-
ticular amendments.

I don’t think there is any amendment
on which a Senator is undecided. |
think the controversial amendments
have been sufficiently discussed prior
to coming to the floor so that everyone
pretty much knows where he or she
stands.

I will use the tabling motion judi-
ciously. | will not attempt to cut any-
body off or violate his or her privileges,
but I will do what | can to keep the bill
moving in a timely fashion.

AMENDMENT NO. 2073

Mr. BENNETT. Mr. President, | send
an amendment to the desk on behalf of
myself and Senator KOHL.

The PRESIDING OFFICER.
clerk will report the amendment.

The assistant legislative clerk read
as follows:

The Senator from Utah [Mr. BENNETT], for
himself and Mr. KoOHL, proposes an amend-
ment numbered 2073.

Mr. BENNETT. Mr. President, | ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 47, line 13, insert a period after
‘$335,963,000°" and strike the remainder of the
sentence, and on page 48, lines 7 through 9,
strike all after ““transmission in’’ and insert
in lieu thereof the following: “‘rural areas el-
igible for Distance Learning and Telemedi-
cine Program benefits authorized by 7 U.S.C.
950aaa.”’.

Mr. BENNETT. Mr. President, | un-
derstand Senator KoOHL is on his way
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and will be here shortly. | suggest the
absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. KOHL. Mr. President, | ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KOHL. Mr. President, | rise
today in support of the fiscal year 2004
appropriations bill for Agriculture,
Rural Development and Related Agen-
cies. This year, the subcommittee
faced a difficult task. The allocation
provided to the subcommittee, just
over $17 billion in discretionary fund-
ing, was a significant decrease from the
fiscal year 2003 funding level. Our new
chairman, Senator BENNETT, worked
extremely hard to balance priorities in
this bill with limited funding. It has
been a pleasure to work with him, and
I appreciate the good job that he has
done.

I would like to briefly mention some
of the highlights of this bill.

Continued funding has been provided
for important research projects rang-
ing from nutrition issues to the control
of emerging diseases. As we witnessed
the devastating economic effect that
one case of mad cow disease had on
Canada, the importance of knowing all
we can about it and making certain
that our borders are protected becomes
very clear. Further, outbreaks of
Chronic Wasting Disease and West Nile
Virus demonstrate how small the world
has become, and research funded in
this bill plays an integral role in keep-
ing America prepared.

Continued funding has also been pro-
vided for ongoing conservation projects
across the country. The Natural Re-
sources Conservation Service provides
basic services to help ensure that agri-
culture and our natural resources can
fully complement each other. Risks
from drought and flooding are reduced
due to activities carried out by the
NRCS. In recent years and recent days,
it seems nearly every community in
America has been faced with one or the
other, and the NRCS, along with the
Farm Service Agency, has played a
vital role in protecting and assisting
affected communities.

Funding has been provided to im-
prove food safety, including funding for
the Food Safety and Inspection Service
to hire an additional 87 food safety in-
spectors and foreign program auditors.
Funding for additional training, to im-
prove the scientific and surveillance
skills of these inspectors, as well as im-
proved laboratory capability to ensure
that they have access to modern equip-
ment, is also included in this bill. The
Food and Drug Administration is pro-
vided funding to improve monitoring of
the food industry, improve the FDA’s
laboratory preparedness, and to imple-
ment the recently mandated Food Reg-
istration System.

For rural development, this bill pro-
vides adequate resources to continue
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the important programs that include
homeownership, essential community
facilities, water and waste assistance,
business loan and grant programs. The
committee has also provided sufficient
funds for farm credit programs, which
are essential to farmers who could not
obtain funding from the commercial
sector for ownership and operating
loans.

The bill provides sufficient funding
for the WIC program to support a
monthly participation level of approxi-
mately 7.8 million low-income women,
infants and children, the same partici-
pation level requested in the budget.
This level includes funding for several
initiatives requested by the President,
and includes $25 million for the popular
WIC Farmers’ Market program and a
$125 million contingency fund. Funding
for the food stamp program and the
commodity supplemental food program
is also provided in this bill.

Funding for the child nutrition pro-
grams, which include school breakfast,
school lunch, the child and adult care
feeding program, and the summer food
service program, is included at the
President’s request level. In previous
years, | have worked to include several
provisions in this bill to expand the
availability of these important pro-
grams. This year, due to the scheduled
reauthorization of the child nutrition
programs, these provisions are not in-
cluded. Instead, I have been working
with the chairman and ranking mem-
ber of the Agriculture Committee to
have these provisions included perma-
nently in child nutrition reauthoriza-
tion.

The FDA is funded in this bill at suf-
ficient levels to continue its mission of
promoting and protecting the public
health. Increased funding is provided
for the food safety items | previously
mentioned, as well as patient safety ac-
tivities, medical device review, over
the counter drugs, generic drugs, and
pharmaceuticals for children. Last
year, consumers spent nearly $1.5 tril-
lion dollars on FDA-regulated prod-
ucts. The work done there is vital to
this country, and the nearly $1.4 billion
in funding provided to the agency re-
flects that importance.

I believe that more could be done
with additional funding. However, with
the dollars available, the chairman has
put together a good bill that | fully
support. | would like to thank Senator
BENNETT for his leadership and hard
work, as well as the hard work of his
staff Pat Raymond, Fitzhugh Elder,
Hunter Moorhead, and Dianne Preece.
It is hard to believe that this is their
first year working on this bill. Their
expertise and professionalism would in-
dicate that they had many years expe-
rience on this subcommittee.

Again, | strongly support this bill,
and | urge all Members to vote for its
passage.

Mr. NICKLES. Mr. President, | com-
mend the distinguished Chairman and
the Ranking Member for bringing the
Senate a carefully crafted spending bill

CONGRESSIONAL RECORD — SENATE

within the subcommittee’s 302(b) allo-
cation and consistent with the discre-
tionary spending cap for 2004.

The Senate reported bill provides
$17.0 billion in discretionary budget au-
thority and $17.6 billion in discre-
tionary outlays for fiscal year 2004 for
the Department of Agriculture. This is
8.5 percent less than last year in discre-
tionary budget authority and 1.6 per-
cent less than last year in discre-
tionary outlays. This bill also provides
$55.5 billion in mandatory budget au-
thority and $39.5 billion in mandatory
outlays in fiscal year 2004 for the De-
partment of Agriculture.

The Senate reported bill is at the
subcommittee’s 302(b) allocation for
budget authority and $171 million in
outlays below the 302(b) allocation. The
bill provides $1.57 billion less in budget
authority and $279 million less in out-
lays than the FY 2003 level and $22 mil-
lion more in BA and $96 million less in
outlays than the President’s request.

Mr. President, | ask unanimous con-
sent that a table displaying the Budget
Committee scoring of the bill be print-
ed in the RECORD at the conclusion of
my remarks.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 1427, AGRICULTURE APPROPRIATIONS, 2004.—
SPENDING COMPARISONS—SENATE-REPORTED BILL
[Fiscal year 2004 $ millions]

General

purpose Total

Mandatory

Senate-reported bill:
Budget authority ..
Qutlays ........... .

Senate Committee allocation:
Budget authority ..
Outlays ............

2003 level:

Budget authority ..

17,005
17,632

17,005
17,803

18,675

55,536
39,472

55,536
39,472

52,763

72,541
57,104

72,541
57,275

71,338

Outlays ........ 17,911 40,712 58,623
President’s request:

Budget authority .. 16,983 55,536 72,519

Outlays ... 17,728 39,472 57,200
House-passed bill:

Budget authority .. 17,004 55,143 72,147

Outlays ......... . 17,657 39,142 56,799

Senate-Reported Bill Compared To

Senate 302(b) allocation:

Budget authority .. 0 0 0

Outlays ............ —171 0 —171
2003 level:

Budget authority .. —1,570 2,773 1,203

Outlays ... =219 —1,240 —1,519
President’s request:

Budget authority 22 0 22

Outlays ... —96 0 —96

House-passed bill:
Budget authority ..
Outlays

1 393 39
=25 330 305

Note: Details may not add to totals due to rounding. Totals adjusted for
consistency with scorekeeping conventions.

Mr. BYRD. Mr. President, the Senate
is now considering the fiscal year 2004
Agriculture, rural development, and re-
lated agencies appropriations bill, and
I would like to speak on the issue of in-
creased funding provisions related to
the treatment of animals.

Two agencies in the Department of
Agriculture are charged with the re-
sponsibility of carrying out regulatory
programs to protect animals from mis-
treatment, called for under the Animal
Welfare Act and the Humane Methods
of Slaughter Act. The Animal Welfare
Act is enforced by the Animal and
Plant Health Inspection Service, and
the Humane Methods of Slaughter Act
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enforced by the Food Safety and In-
spection Service.

The need for this increase in funding
and commitment is due, in part, to
media reports above livestock being
raised in unspeakable conditions where
they did not even have room to lie
down, and about animal slaughter op-
erations where animals are not prop-
erly stunned before beginning the proc-
ess of dismemberment. While the U.S.
Department of Agriculture, and certain
state authorities, did initiate inves-
tigations regarding some of the more
egregious reports, | understand that
those charges were dismissed due to
evidentiary problems, leaving unan-
swered the actual degree of severity to
which humane slaughter regulations
were violated in the reported cases, or
the degree to which similar violations
occur throughout the Nation.

During consideration of the fiscal
year 2003 omnibus appropriations bill,
the Senate included, at my request, $5
million for the hiring of at least 50 ad-
ditional humane slaughter inspectors.
Report language accompanying that
bill instructed these new inspectors to
work solely on the enforcement of the
Humane Slaughter Act.

Prior to the $1.25 million allocation
in the fiscal year 2001 supplemental ap-
propriations bill for the hiring of 17
district veterinary medical specialists
at the Food Safety Inspection Service
to work solely on the enforcement of
the Humane Slaughter Act, there were
no inspectors employed exclusively for
this purpose.

On May 7, 2003, the Secretary of Agri-
culture testified before the Senate Ap-
propriations Subcommittee on Agri-
culture regarding the administration’s
fiscal year 2004 budget request. At that
hearing, | asked the Secretary about
the hiring of additional Food Safety In-
spection Service inspectors for which
funding had been appropriated in the
previously enacted appropriations bill;
however, it became apparent that the
Department had yet to hire any new
inspectors.

As a result of continued interest in
this matter, the Senate Appropriations
Committee included additional report
language clarifying the funding pro-
vided in fiscal year 2003 regarding the
Department’s goal for hiring 38 new in-
spectors by the end of fiscal year 2003.
As of October 28, 2003, this goal was
met, and | understand that the remain-
ing 12 inspectors will be hired by the
end of this calender year.

The fiscal year 2004 Senate Agri-
culture appropriations bill provides
statutory language to continue funding
for the 50 humane slaughter inspectors
and the 17 district veterinary medical
specialists, and outlines the Commit-
tee’s expectation that this funding will
be included in the Department’s fiscal
year 2005 budget request.

I strongly believe that much work re-
mains to be done. | believe that contin-
ued attention should be placed on en-
forcement on both the Animal Welfare
Act and the Humane Methods of
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Slaughter Act to put a stop to the mis-
treatment of animals.

Mr. President, | thank the chairman
and ranking member of the Agriculture
Appropriations Subcommittee for their
support in this every important effort.

———

STATUS OF APPROPRIATIONS
BILLS

Mr. BYRD. Mr. President, as Mem-
bers are aware, all 13 appropriations
bills have cleared the Senate Appro-
priations Committee.

Four bills have been sent to the
President for signature, of which three
have been signed into law. The Defense,
Homeland Security, and Legislative
Branch appropriations bills have been
signed, and the Interior appropriations
bill is awaiting signature.

Five appropriations bills are in con-
ference. These are the Military Con-
struction, Energy and Water Develop-

ment, Labor-HHS-Education, Foreign
Operations, and Transportation and
Treasury appropriations bills. The

Military Construction appropriations
bill completed conference yesterday,
and the Energy and Water Develop-
ment conference met today.

Four appropriations bills are await-
ing completion of Senate action—Agri-
culture, VA-HUD, Commerce-Justice-
State, and the District of Columbia.
The Agriculture appropriations bill is
being considered on the floor today.

Mr. President, the Senate should pro-
ceed to process these four final bills on
the floor and to send them to con-
ference with the House. This will pro-
tect our rights as Senators to offer
amendments. The Senate should proc-
ess 13 individual appropriations bills,
and avoid an omnibus appropriations
bill. Omnibus appropriations bills have
the effect of shoehorning large seg-
ments of the Federal Government into
one monstrous bill. Members’ rights to
amend legislation are severely limited,
and they will not be able to know what
they are voting for or against. Omnibus
appropriations legislation also has the
result of bringing the White House to
the table, which has the effect of blur-
ring the distinction between the re-
sponsibilities of the executive branch
and the constitutional responsibilities
of the legislative branch to develop leg-
islation under the separation of pow-
ers. This is no way to legislate.

I thank and commend the distin-
guished chairman of the Appropria-
tions Committee, Mr. STEVENS, for his
steadfast pursuit of the goal of proc-
essing 13 individual appropriations
bills. The Senate would not be at this
stage of processing the appropriations
bills, if my friend, the Senator from
Alaska, had not pursued this matter
with such vigor on his side.

Again, | thank my distinguished and
able colleague, Mr. STEVENS, for his ef-
forts.

——————

RURAL UTILITIES SERVICE
BROADBAND LOAN PROGRAM

Mrs. CLINTON. Mr. President, | sup-
port the effort spearheaded by my col-
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leagues, Senator BURNS and Senator
DORGAN, and have serious objections to
the Bush administration’s proposal to
gut the only national program we’ve
ever enacted to get broadband high
speed Internet connectivity deployed
across our country.

It was just last year that Congress
passed, as part of the farm bill, the
only national broadband deployment
incentive I am aware of that has been
enacted by the Federal Government—a
program that was supposed to provide
over $700 million in loans a year to help
get broadband to all parts of the coun-
try—$700 million in loans a year to
help create and bring jobs to rural
parts of the country—$700 million a
year to help improve health care and
education delivery to places like Up-
state New York, rural Montana, North
Dakota, Alaska, lowa, and all across
the country—$700 million a year to
help improve emergency communica-
tions systems so that our first respond-
ers can actually receive those calls for
help.

From a fiscal perspective, you
couldn’t ask for a better deal. It takes
just $20 million in Federal resources to
leverage over $700 million in loans—
$700 million in loans plus at least an-
other 20 percent in investment from
the private sector. Has the program
been popular? You better believe it has.
In just 9 months since the Rural Utili-
ties Service published regulations for
the broadband loan program, the RUS
has received applications that total
over $1 billion. Our rural communities
across the country recognize the prom-
ise of new telecommunications tech-
nologies.

Our rural communities and the coali-
tion of Members from Congress that
helped create the RUS broadband loan
program in last year’s farm bill aren’t
the only ones who recognize the prom-
ise of broadband. Look what other
countries are doing.

A recent study by the International
Telecommunications Union, the UN'’s
telecommunications agency, confirmed
what many of us already know. South
Korea is leading the world in numbers
of high-speed Internet connections per
capita, with Hong Kong and Canada
coming in at second and third. Where is
the U.S. a distant 11th.

And these other countries are out-
spending us on broadband infrastruc-
ture. Sweden has set aside some $800
million on broadband deployment in
rural areas of the country. France is
following suit, having announced not
long ago its plans to invest $1.5 billion
on broadband infrastructure over 5
years. In Japan, through the majority
government owned Nippon Telegraph
and Telephone, the country is in the
middle of a huge fiber-to-the-home
project across the country. In Korea,
the government is laying out some $15
billion to provide an optical fiber con-
nection to 84 percent of homes by 2005.

We are falling behind. I don’t know
about the rest of my colleagues, but I
think that’s a huge problem. People in
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upstate New York know it’s a huge
problem. There is little disputing that
a nation with ubiquitous broadband
will be more efficient and productive
than a nation without it. Just a couple
weeks ago, the Wall Street Journal had
a story titled, What’'s Slowing Us
Down?, with the byline, ““Broadband is
seen as a critical part of the national
economy. Yet the U.S. lags behind
other countries.”

The Wall Street Journal piece points
out that, ““Rising rates of high-speed
Internet access are expected to trigger
everything from increased sales of new
computers to a massive rise in worker
productivity.” A recent Brookings In-
stitution study found that universal
broadband access could add $300 billion
a year to the U.S. economy. Forgoing a
major broadband rollout, the Wall
Street Journal notes, might not only
hinder economic growth, but also wors-
en an already bleak picture for bat-
tered telecommunications and high-
tech industries.

That explains the letter that a host
of companies and high-tech associa-
tions have sent to Senators BENNETT
and KoHL, the managers on this impor-
tant bill. This letter pleading to re-
store funding of the RUS broadband
loan program is signed by 3M, Alcatel,
Cisco Systems, Corning, Intel, Nortel
Networks, Siemens, and so many oth-
ers who recognize the importance of
this modest investment.

But they are not the only ones we’re
hearing from. I am hearing from small
carriers across New York who need as-
sistance to get broadband deployed to
their rural areas—companies like Cas-
tle Cable Television in Alexandria Bay,
NY who want to do the right thing—
who recognize the potential of
broadband to bring jobs and better
services to their communities.

So what is our plan, our national
strategy to help ensure broadband gets
deployed across America? What is our
plan to ensure America’s competitive-
ness? Well, the administration’s plan
and the one that’s come out of com-
mittee in the Senate is to crush the
one permanent broadband deployment
program the Federal government has
ever enacted.

I understand that we have replaced
$10 million that would leverage over
$350 million in broadband loans with
$10 million in grants. That doesn’t
make any sense. | am not suggesting
we not do grants—but it doesn’t make
fiscal sense to saw off $10 million that
will leverage over $350 million in loans
for a simple $10 million in grants.

And it certainly doesn’t make sense
to take away the Rural Utilities Serv-
ice’s administrative funding and capac-
ity to process and review the pending
applications. Rural communities
across the country, like Alex Bay in
New York, need these resources to cre-
ate and attract jobs. And our country
needs to make these investments if
we’re to stay ahead of—or at least com-
petitive with—South Korea, Hong
Kong, Japan, and our neighbors to the
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north, Canada, who are making the in-
vestments in broadband to move ahead.

I commend my colleagues, Senators
BURNS and DORGAN, for their leadership
in helping restore the full funding level
for the RUS broadband loan program,
and | ask the managers of this bill and
for the administration to join in what
should be a national strategy to deploy
broadband across America.

Mr. KOHL. | suggest the absence of a
quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. ROCKEFELLER. Mr. President, |
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROCKEFELLER. | ask unani-
mous consent to speak as if in morning
business.

Mr. BENNETT. Mr. President, reserv-
ing the right to object, could | ask the
Senator from West Virginia how long
he intends to speak?

Mr. ROCKEFELLER. | would say 15
to 18 minutes.

Mr. BENNETT. | have no objection.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROCKEFELLER. Mr. President, |
thank my distinguished friend and col-
league.

LEAK OF STAFF DRAFT MEMO

Mr. ROCKEFELLER. There have
been statements made on the floor
today—which | was not here to listen
to because | was in a Commerce Com-
mittee meeting—expressing concern,
outrage, et cetera, about what is hap-
pening with the Senate Intelligence
Committee’s inquiry into the prewar
Iraqi intelligence. We have heard
charges that a draft memo taken from
the Intelligence Committee spaces and
provided to the media somehow rep-
resents a plan to discredit what the In-
telligence Committee is doing and to
politicize the inquiry. These charges
are inaccurate and unfortunate. | wish
to speak to them as vice chairman of
that committee.

I would suggest to my colleagues
that there is in fact reason for concern
today, but it is not because of the con-
tent of this draft staff memo—a memo
which, for the record, was not approved
by me, was not given to any other
member of the Senate Intelligence
Committee, nor to any other staff per-
son, my own staff on the Intelligence
Committee, nor to any other member
of the Senate, nor anybody else. It was
an internal draft memo. It happens all
the time in the Senate. At some point
very soon the committee and the Sen-
ate are going to have to explore the
chain of events surrounding this draft
memo since it raises serious questions
about whether the majority is obtain-
ing unauthorized access to private in-
ternal materials of the minority, and
who made the decision in this case to
leak the draft of an unofficial memo to
the press.

The
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It is disturbing that individuals are
seeking, perhaps or perhaps not, to
score political points with a draft
paper describing the rights of the mi-
nority to push for a full and fair review
of the issues of the committee and that
the memo is being so grossly
mischaracterized to try to deflect at-
tention from the real issue.

More importantly, the concern this
body should feel today is that the In-
telligence Committee is not conducting
a thorough and in-depth inquiry into
all aspects of the intelligence process
leading up to the war in lIraq. This
body should be disturbed that 5 months
after we started asking questions, we
are still going, in essence, hat in hand
to the administration to try to get the
documents we need to conduct this re-
view.

I most sincerely regret the impres-
sion that the draft memo has appar-
ently given to some of my Republican
colleagues, but it clearly reflects staff
frustration that the Senate Intel-
ligence Committee’s investigation has
not tackled all of the tough issues, and
frustration with the difficulties we
have had in obtaining information
from the administration. It should
come as no surprise to anyone that
there is tension on the committee. |
have said publicly for months that the
committee must review not only the
accuracy of prewar intelligence on
weapons of mass destruction and ter-
rorism but also the use or misuse of
that intelligence by senior policy-
makers in this administration. This is
fundamental to answering the ques-
tions the American people have about
how we got into this war. But at every
turn, the chairman has made it clear
that the inquiry will be limited to re-
viewing the prewar intelligence against
the low threshold of a standard called
reasonableness. We have a basic dis-
agreement. These kinds of things hap-
pen in the Senate.

I was pleased last week ended with
the chairman and myself standing side
by side, as we should, insisting on the
committee’s need for evidence wher-
ever it might be located. But the infor-
mation we have requested to date is
only part of our work. It should be ob-
vious to all that our committee still
has much to do to assure that our in-
quiry into prewar intelligence about
Iraq’s weapons of mass destruction and
links to terrorism fulfills our respon-
sibilities to the Senate and to the
American public.

I want to take a minute—it is impor-
tant for me to do so—to describe these
responsibilities because | am not sure
all of our colleagues know. The com-
mittee’s responsibilities come to us
from the Senate. We don’t make them
up. The Senate created the Senate Se-
lect Committee on Intelligence in 1976.
The measure that established it, S.
Res. 400 of the 95th Congress, remains
the Senate’s charter to us as a com-
mittee. It is very specific.

S. Res. 400 was not a casual measure.
It was the product of years of interest
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in improving oversight of intelligence,
a major investigation chaired by Sen-
ator Church, reports of several stand-
ing committees, about eight or nine,
and extensive floor consideration. It is
not up to the 17 of us who happen now
to be on that committee to make up
the boundaries of our responsibility.
They are given to us and written out
very clearly.

S. Res. 400 begins by stating its pur-
pose: To create a Senate select com-
mittee ‘““‘to oversee and make con-
tinuing studies of the intelligence ac-
tivities and programs of the United
States Government.”

The Senate did not leave the term
“intelligence activities’, the object of
oversight, to the imagination of gen-
erations of members of the Intelligence
Committee. Instead, the Senate care-
fully defined the term ‘“‘intelligence ac-
tivities’ in section 14 of the resolution
to include ‘“‘the collection, analysis,
production, dissemination, or use of
the information.”

The five elements of intelligence ac-
tivity—that is collection, analysis, pro-
duction, dissemination, and use—rep-
resent the full cycle with which the
committee must be concerned. That is
our charter. If we examine analysis of
information without considering the
collection of it, we fail in our responsi-
bility. If we examine both of them but
not the production of reports and the
dissemination of information, we fail
in our responsibility. If we stop at dis-
semination and do not examine the use
of intelligence, we will equally fail in
our responsibility. That examination is
what | have been pushing for and it is
what | will continue seeking.

| have heard it said that policy is the
responsibility of other committees. Of
course, other committees have respon-
sibilities relating to national security
policies. But so do we. Our mandate
from the Senate is clear. S. Res. 400
also says the information which is sub-
ject to the committee’s oversight in-
cludes information relating to foreign
countries and to ‘‘the defense, the for-
eign policy, the national security, or
related policies of the United States.”
It is broad. It is thorough.

We should be committed as a com-
mittee to developing a full record. The
joint letters the chairman and | wrote
last week insisting the administration
provide us with the necessary docu-
ments and interviews are a step in the
right direction which | very much ap-
preciate. But there is a lot more to be
done. Even if we might disagree about
the evaluation of evidence, we should
put the full weight of the committee
behind obtaining all the facts our
members believe to be necessary for a
complete inquiry. For me, that means
all communications, not just a limited
list, about Iragi weapons of mass de-
struction and terrorism intelligence
between the Intelligence Committee
and policymakers, including the White
House.

Without those, our record will not be
complete. We cannot assess, for exam-
ple, whether intelligence agencies were
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pressured to conform to the views of
policymakers unless we know what pol-
icymakers were asking of these agen-
cies. This is a key objective of this in-
quiry, and we are in danger of com-
pletely missing it.

Albeit in strong language, what staff
suggests in the draft memo—which,
again, nobody on the committee saw
and nobody else had seen it until it was
leaked, and then everybody has it—is
that the minority work with the ma-
jority to get as far as we can in this ef-
fort. That was our purpose—to work as
far as we can and be as successful as we
can in this effort, and if the majority
continued to refuse, then the minority
should be prepared to point out short-
comings consistent with the rules.

It is misleading to suggest this pos-
sible approach comes as a surprise to
anyone in this body. | have been clear
with the chairman for months that
there is growing interest among many
members of the committee in pursuing
a separate investigation. It is not a
course | choose to follow. Many Senate
Democrats are on record in support of
an independent commission. We voted
it down the other day. | voted against
it, but many Members did not; they
voted for it. | am on record opposing
that approach and | continue to oppose
it. But, it is an option that cannot be
ruled out.

Exploring or asserting the rights of
the minority under the Intelligence
Committee rules in no way amounts to
politicizing intelligence. A substantive
disagreement is not grounds for
charges of partisan politics; it is a dif-
ference of approach, a difference of
opinion.

I have worked for months within the
committee to try to get these critical
questions answered. It was not until
the committee Democrats, in fact, ex-
ercised their rights under the rules and
forced a meeting in June that the com-
mittee first discussed the parameters
of a review. Democrats, some of them,
wanted a formal investigation and ulti-
mately agreed to the majority’s less
formal, less structured approach be-
cause the issue was too important to
descend into political bickering.

In August, | wrote the chairman with
a list of 14 areas where | thought the
committee needed to do more work. |
got no response. In September, after
press reports that the chairman was
planning to wrap up the interim inves-
tigation by the end of September, |
wrote again to express my belief that
we had more work to do and set out a
framework for how we should approach
the task we faced. | got no response. |
met with the chairman on numerous
occasions and got no response.

Then, 2 weeks ago, after reading
press stories from the chairman de-
scribing a committee report that | had
not seen and a deadline | knew we
could not meet, | sat down with the
chairman—again, we are good friends,
and we will remain that way—to talk
about where the inquiry was and what
was left to do. In that meeting, | pro-

CONGRESSIONAL RECORD — SENATE

vided him with draft letters to the dif-
ferent agencies that owed us docu-
ments and interviews which the com-
mittee staff, under the control of the
majority, had long since asked for,
months ago. | cosigned a tough letter,
along with the chairman, to the head
of the Central Intelligence Agency,
pressing him to provide materials re-
quested by the committee staff—fun-
damentally one which his staff director
directs. When | provided the majority
with a list of nine examples of the use
of intelligence we must have to under-
stand the interplay between policy-
makers and the intelligence commu-
nity, | was turned down.

The fact is that | have approached
the majority in every way | know
how—in private letters, in meetings, in
committee meetings, in public state-
ments, on the Senate floor, imploring
the majority to work together with us
and imploring the majority to meet the
committee’s fundamental responsi-
bility to investigate the potential mis-
use of intelligence by policymakers
leading up to the war in Irag. My en-
treaties have been to no avail, eliciting
either no response or, worse yet, public
statements by the chairman unilater-
ally announcing that the committee
will, in fact, not pursue the critical
issue of use.

The majority has left the Senate mi-
nority with two choices: Either aban-
don what we believe is a fundamental
obligation in this body to the Amer-
ican people as is laid out in the Senate
resolution creating us, or, reluctantly,
part ways and use our rights as a mi-
nority to get the job done on our own.
I prefer not to do that. It is not my na-
ture. | prefer not to do that. That calls
for members working together and
calls for following committee rules and
following our charter.

Throughout this difficult situation, I
have remained committed to the com-
mittee’s investigation. | have been
vocal in my appreciation of the abso-
lutely excellent job done to date by the
staff on the aspects of the investiga-
tion they have been asked to perform,
which is reviewing the prewar Iragi in-
telligence. They have done a superb
job, absolutely superb job.

I still strongly believe the committee
can and should do this job. I am con-
fident that, presented with the facts,
the American people can and will judge
this administration fairly. For my
part, 1 have and | will continue to sup-
port the President when | believe he is
right. 1 had the same approach with
the previous President, President Clin-
ton. When | believed he was wrong, |
went after him really hard, on steel
and other things. But when he was
right, | said so. On the other hand, |
will also challenge and question the
President and his administration when
I think they are in error. That is my
duty. I am an elected Senator and I
represent my people. That is my job as
a Senator. It is my responsibility as
vice chairman of the Senate Intel-
ligence Committee.
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I conclude by saying | am also con-
fident that the members of the Intel-
ligence Committee can put aside their
differences and continue with the
tough tasks facing members. Maybe it
took this to somehow embarrass all of
us enough to bring us together. | want
the result to be that we do this to-
gether under the Senate resolution. |
hope we can put this behind us.

| suggest to the chairman that the
full committee meet again this week to
bring us to a point of consensus. We
must pursue this inquiry to the end.
These are extraordinarily important
matters we are discussing, not to score
political points on either side but be-
cause we must make sure we fix prob-
lems and provide our country with the
best intelligence possible. That is our
job.

| yield the floor.

Mr. BENNETT. Mr. President, we are
back on the bill. I see some Senators
have come to the floor and | ask those
who are here if they intend to offer
amendments.

Mr. DORGAN. Mr. President, in re-
sponse to the Senator from Utah, it is
my intention to offer an amendment. |
would like to speak about a subject
that is going to prompt the amendment
and then discuss with my colleague,
Senator BURNs from Montana, who will
be joining me with an amendment.
There are several ways we might offer
this amendment. | would like to have a
discussion with Senator BURNS and
also with Senator KoHL and Senator
BENNETT about the specific amendment
because my hope is we can work things
out as this bill is on the floor.

It is my intention to offer an amend-
ment with my colleague, Senator
BURNS from Montana. | would like to
speak about it, and he would probably
want to speak as well.

Mr. REID. Mr. President, if | may re-
spond, the Senator from California is
here. In fact, she left a very important
conference committee to come here be-
cause she feels strongly about her
amendment. She has an amendment to
offer and she is not in a position to
agree to any time. She will probably
take an hour, an hour and a half. So it
will be the first lengthy amendment on
this bill.

Mr. BENNETT. I understand the Sen-
ator from California had the desire to
offer her amendment, and | encouraged
her to come to the floor to do so. Now
she has come.

| ask the Senator from North Dakota
how long he might want to take be-
cause | want to accommodate the Sen-
ator from California. | say that as if |
control the time, which 1 clearly do
not, but the Senator from Nevada has
suggested the Senator from California
be allowed to offer her amendment and
I want to be as accommodating as | can
be to all Senators.

Mr. DORGAN. Might | inquire of the
Senator from Utah? First of all, |
would like to speak for perhaps 5 to 7
minutes initially. | guess the Senator
from Montana may want to speak for a
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very short time. Following the presen-
tation by Senator FEINSTEIN and per-
haps after a meeting | will attend, I
will speak at greater length, if I could
be recognized—I would be very brief—
in order to describe to the Senator
from Wisconsin and the Senator from
Utah what Senator BURNS and | want
to try to achieve this afternoon on this
piece of legislation.

I think we can introduce that very
shortly and then perhaps discuss it at
greater length at a later time.

Mr. BURNS. If the Senator from
North Dakota will yield.

Mr. DORGAN. | yield.

Mr. BURNS. It is a good idea to give
us time to work it out to the agree-
ment of both sides. This can be done.
We are going to have to offset it. We
would work with the chairman and the
ranking member.

I don’t need any time prior to Sen-
ator FEINSTEIN speaking. We can do
that after because she has come, with
all good intentions, to offer her amend-
ment, and | think she should be al-
lowed to do so.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. BENNETT. In that case, Mr.
President, | ask unanimous consent
that the Senator from North Dakota be
recognized for 7 minutes and, further,
that he be followed by the Senator
from California.

The PRESIDING OFFICER.
objection?

Without objection, it is so ordered.

The Senator is recognized for 7 min-
utes.

Mr. DORGAN. Mr. President, as |
said, | will speak about this at greater
length this afternoon, but | did want to
advance the topic Senator CONRAD
BURNS and | wish to advance, an
amendment on this bill dealing with
something called the Broadband Loan
Program.

Let me describe what that is. Let me
describe it by telling you | was re-
cently in my hometown, a town of
fewer than 300 people, in southwestern
North Dakota. | visited a home there. |
stopped by to say hello, and there was
a woman in that home who had a little
device on her counter. It looked dif-
ferent to me. It had a camera mounted
on it. It was no bigger than a shoe box.
She had a bracelet hanging on a little
round projectile on it.

I said: Well, what are you doing
there? She said: | am taking a picture
of this bracelet. | said: Why are you
doing that? She said: | sell on eBay.

Here in my hometown is a woman
who sells on eBay, and she takes a pic-
ture of those products and puts them
on her computer. She told me she has
been supplementing her income by
doing business on eBay.

It describes the need, even in a town
of 300 people, for computer access, the
need for broadband, the need for the
big pipes in which you can do business
on the Internet in a way that does not
take you a day to download something
others are downloading in 5 minutes.

Is there
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So the question of the building out of
broadband to rural communities all
across this country, including rural
areas especially, is a very important
question. Because if you do not build
out broadband capability, then what
happens is you leave some parts of the
country behind. You have an Internet
divide. You have people on the right
side of it and you have people on the
wrong side. The people on the wrong
side will never have any economic de-
velopment opportunities because when
you talk to somebody about building a
business in this town, they will ask: Do
you have the capability to connect us
by computer with some reasonable
speed? When you say: No, we don’t,
they will say: Well, so long. We’'re
going elsewhere. That is why this is so
important.

Let me describe quickly what we did.
In the farm bill, a group of us—Senator
BURNS, myself, and others—included a
provision that deals with a broadband
loan program. It is the first and the
only program in this country designed
to spur the development of the build-
out of broadband capability to rural
areas. It was scheduled to use $100 mil-
lion in direct spending to subsidize $3.5
billion of loans over the 6 years of the
farm bill.

Pursuant to that, RUS, down at the
Department of Agriculture, put to-
gether the first 2 years $40 million, and
they announced they would make $1.4
billion in loans available. As a result of
that, they set a July 31 deadline. They
received $1 billion in loan applications
because we have people with interests
and businesses really interested in
building out this broadband capability
to rural areas, very much like the old
REA program.

Prior to REA, there was no elec-
tricity on America’s farms. They were
dark. When the Sun went down, you
could not plug into anything because
no one built electricity infrastructure
out to America’s farms. We created the
Rural Electrification Act, and all of a
sudden America’s farms got electricity.
It created dramatic explosions in pro-
ductivity on America’s farms. That is
what this is about: the buildout of the
infrastructure for broadband to our
small rural communities and to our
farms.

So what happened was the USDA put
together this program. The loans were
requested. We have applications for
loans. They came in by July 31. What
happened, however, is the language
that is included now in this appropria-
tions bill eliminates the broadband sec-
tion of the farm bill—it eliminates it—
and in its place puts a $9.1 billion ap-
propriation, which is less than half the
amount that should have been avail-
able this year.

If we move down this road, it appears
to us the money that has been applied
for, for loans will not be at this point
continued. They will have to start
over. You will have half the money.
There is no assurance the additional
money will be available in future years
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because this will be an appropriated
amount rather than being in the farm
bill which authorized this for 6 years.

This is very important. This is about
the haves and have-nots in this coun-
try with respect to access to the Inter-
net and with respect to broadband ca-
pability. If we decide that access to the
Internet, with pipes that are of reason-
able circumference so you get some de-
cent speed, does not matter to rural
areas, we will have, in my judgment,
economic development only in areas of
the country where we have broadband,
and small towns and rural areas are
going to be told: So long, Charlie. Just
tough luck. You are not going to be de-
veloped because we have a digital di-
vide, and we support that digital di-
vide. That is a terrible message to
come from the Congress.

What | would like to do, with my col-
league, Senator BURNS, is to work with
Senator BENNETT and Senator KoHL to
try to deal with this problem that is
created in the appropriations bill. We
have two problems. One is a language
problem. We need to restore the lan-
guage that existed in the farm bill that
calls for this Broadband Loan Program.
We should not kick that out in this ap-
propriations bill, No. 1.

No. 2, we should restore the funding
that was there that was promised and
upon which applicants now have ap-
plied for $1 billion in investment funds
to build out broadband capability to
rural areas of the country.

I know rural areas are sometimes
looked at as kind of the ‘‘back 40.”
Well, it is not the “back 40.” It is a
wonderful part of this country. It is
small towns and good families trying
to make a living, often in cir-
cumstances where they are losing pop-
ulation. These are places with strong
schools, places in which you can raise
kids without worrying about their safe-
ty, with good neighbors, good places to
be. But if we decide, as a country, in
the age of information technology and
information revolution, that only the
big cities are going to have the aggres-
sive, robust buildout of broadband,
then we are consigning rural America
to a pretty desperate struggle for their
future. That is not what we want. That
is not what Congress decided.

Congress already made this judgment
when it passed the farm bill. It said:
Rural America matters as well. Small
towns matter, too. That is what the
Congress decided. As a result of that
decision, it made a specific, deliberate
investment to say we are going to fund,
through loans, and we are going to en-
courage, through loans, the buildout of
broadband infrastructure to help small
towns and family farms in this coun-
try.

That promise was well underway, and
now what has happened is, in this bill,
we have a problem that derails it. We
want to fix it. | want to work with my
colleagues, Senator BENNETT and Sen-
ator KoHL, to do that. | will return this
afternoon to see if we can do that.

| yield the floor.
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The PRESIDING OFFICER (Mr.
CORNYN). The Senator’s time has ex-
pired.

The Senator from California is recog-
nized.

Mrs. FEINSTEIN. Thank you very
much, Mr. President.

AMENDMENT NO. 2083
(Purpose: To improve the operation of
energy markets)

Mrs. FEINSTEIN. On behalf of Sen-
ators LUGAR, LEVIN, HARKIN, CANT-
WELL, BOXER, LEAHY, WYDEN, DURBIN,
and HOLLINGS, | send an amendment to
the desk.

The PRESIDING OFFICER. Without
objection, the pending amendment is
set aside. The clerk will report.

The bill clerk read as follows:

The Senator from California [Mrs. FEIN-
STEIN], for herself, Mr. LUGAR, Mr. LEVIN,
Mr. HARKIN, Ms. CANTWELL, Mrs. BOXER, Mr.
LEAHY, Mr. WYDEN, Mr. DuURBIN, and Mr.
HOLLINGS, proposes an amendment numbered
2083.

Mrs. FEINSTEIN. | ask unanimous
consent that reading of the amendment
be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The amendment is printed in today’s
RECORD under “‘Text of Amendments.’”)

Mrs. FEINSTEIN. Mr. President, this
amendment has to do with providing
some regulatory oversight over energy
trading. It has to do with closing the
Enron loophole. It has to do with pro-
viding transparency. Energy trades
today are not subject to the 2000-passed
Commodity Modernization Act. Rath-
er, these energy trades take place elec-
tronically, take place in secret, with-
out transparency, with no records
kept, with no audit trail available, and
with no regulatory oversight to pre-
vent fraud and manipulation in energy
trading.

I would like, first of all, from the De-
rivatives Study Center, to indicate and
read a couple of paragraphs from the
letter they have sent, which | think de-
fines the issue very well.

I quote:

This regulatory assistance comes at a crit-
ical time. According to the Federal Energy
Regulatory Commission’s Director of the Of-
fice of Market Oversight, “‘energy markets
are in severe financial distress.” Along with
the decline in credit quality in these mar-
kets, the loss of confidence and trust has led
to a ruin in the liquidity and depth of these
markets. This legislation will go a long way
to address this problem.

Then he defines what derivatives are.
This is important for Members to
know. It is complicated. We went
through this once before. 1 would like
to give you this definition because it is
a good one:

Derivatives are highly leveraged financial
transactions, allowing investors to poten-
tially take a large position in the market
without committing an equivalent amount
of capital. Moreover, derivatives traded in
over-the-counter markets are devoid of the
transparency that characterizes exchange-
traded derivatives, such as futures, and this
lack of transparency introduces a greater po-
tential for abuse through fraud and manipu-
lation.
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That is exactly what happened. He
goes on to say:

Derivatives are often combined into highly
complex, structured transactions that are
difficult, even for the seasoned securities
trader and finance professionals, to under-
stand and price in the market. Enron used
such over-the-counter derivatives exten-
sively in order to hide the nature of their ac-
tivities from investors. The failure of Enron
and the demise of other energy derivatives
dealers has had a devastating impact on the
level of trust in energy markets.

That is a good definition of what we
are trying to do, why we are trying to
do it, and what we are trying to in-
volve.

Now | would like to read into the
RECORD a portion of a letter from Eliot
Spitzer. Mr. Spitzer is the attorney
general of the State of New York. That
is the place where many of these cases
are now coming to trial.

He says:

I firmly support your efforts to make en-
ergy markets competitive and protect those
markets from fraud and manipulation. The
bill sponsored by Senators Feinstein, Levin,
and Lugar, and under consideration as an
amendment to the proposed 2004 agricultural
appropriations bill, is a major step toward
both goals.

He goes on to say:

The amendment makes a major contribu-
tion to competitive energy markets by initi-
ating an electronic information system to be
operated through the Federal Energy Regu-
latory Commission. This system will provide
open access to comprehensive, timely, and
reliable wholesale electricity and trans-
mission, price and supply data, greatly ex-
panding the choices of both buyers and sell-
ers. In addition, the reliability of market in-
formation would be markedly improved by
the amendment’s general prohibition on ma-
nipulation of the purchase or sale of elec-
tricity or the transmission services needed
to deliver electricity, and by specific prohi-
bition of the round-trip trading manipula-
tion used so effectively to inflate electricity
prices to the public’s injury.

This is a letter from the attorney
general of the State of New York. As
such, it places an imprimatur of cor-
rectness, of need, and of value on the
amendment that we introduce today.

Now, what is in that amendment?
Specifically, the amendment would im-
prove price transparency in wholesale
electricity markets. The amendment
directs the Federal Energy Regulatory
Commission to do just what Mr.
Spitzer said it would do: to establish an
electronic system to provide informa-
tion about the price and availability of
wholesale electricity to buyers, to sell-
ers, and to the public. This provision is
actually similar to the transparency
provision offered by my colleague from
New Mexico, Senator DOMENICI, in the
Energy bill.

Secondly, this legislation would pro-
hibit round-trip electricity trades.
What is a round-trip trade? It is the si-
multaneous buying and selling of the
same quantity of electricity at the
same price, in the same location, with
no financial gain or loss. In other
words, no commodity ever changes
hands. Again, this is similar to a provi-
sion that Senator DoMENICI offered dur-
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ing consideration of the Energy bill.
Round-trip or wash trades are bogus
trades. No electricity changes hands
but the profits from the trades enrich
the bottom line of a company’s finan-
cial report.

In fact, | think we had one com-
pany—I believe it was CMS—say that
80 percent of their balance sheet in a
given year was from bogus trades. And
there is nothing we can do about it?
Does anyone believe that is right? |
think not. | don’t think the American
people do, and that is one of the rea-
sons these markets are so decimated.

Next we would increase penalties for
violations of the Federal Power Act
and the Natural Gas Act. Maximum
fines for violations of the Federal
Power Act would be increased from
$5,000—that is nothing to a big com-
pany—to $1 million. And maximum
sentences are increased from 2 to 5
years. Remember, these rip-offs were
tremendous. Just look at the people
plea-bargaining from Enron, look at
what they did, look at the amounts of
money they fraudulently compromised.

This language is identical to section
209 of the Senate-passed Energy bill.
Current fines are extraordinarily low
and, therefore, provide no deterrence to
illegal activity.

We also amend the Natural Gas Act
to do essentially the same thing. Sen-
ator DOMENICI, in his substitute elec-
tricity title to the Energy bill, in-
creased the fines in the Gas Act but he
did not do so in the Federal Power Act.
We would do both in this amendment.

Next the amendment would prohibit
manipulation in electricity markets.
Manipulation is prohibited in the
wholesale electricity markets, and
FERC is given discretionary authority
to revoke market-based rates for viola-
tors.

Strangely enough, manipulation of
energy markets is not prohibited in
current law. Can you believe that? Ma-
nipulation of energy markets is not
prohibited in current law. This would
add language to part 2 of the Federal
Power Act to do just that.

Most importantly, this bill would re-
peal the Enron exemption and allow
the Commodities Futures Trading
Commission, which has oversight over
virtually all other trading, to monitor
the over-the-counter energy market.

This would repeal what happened in
2000 when Enron pushed the Commod-
ities Futures Modernization Act ex-
emption for large traders in energy
commodities. And it would apply
antimanipulation and antifraud provi-
sions of the Commodities Exchange Act
to all over-the-counter trades in energy
commodities and derivatives.

In my view, when Congress exempted
energy from the Commodities Futures
Modernization Act of 2000, it created
the playing field for the western energy
crisis of 2000 and 2001. The western en-
ergy crisis cost millions of people mil-
lions of dollars in my home State of
California. So this is a charge I am
making. When this Congress permitted
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the Enron loophole to exist in the Com-
modities Modernization Act, they cre-
ated the loophole for the playing field
that Enron and others used to manipu-
late the western energy markets.

Next, our bill would provide the Com-
modity Futures Trading Commission
the tools to monitor over-the-counter
energy markets. Over-the-counter en-
ergy trade in energy commodities and
derivatives performs a significant price
discovery function, including trade on
electronic trading facilities. Our
amendment requires large, sophisti-
cated traders to keep records and re-
port large trades to the Commodity
Futures Trading Commission. This
doesn’t change the law. It only applies
the law that exists for futures con-
tracts to over-the-counter trades in en-
ergy markets.

We would limit the use of data. This
requires the CFTC to seek the informa-
tion that is necessary for the limited
purpose of detecting and preventing
manipulations in the futures and over-
the-counter markets for energy, to
keep proprietary business data con-
fidential, except when used for law en-
forcement purposes. This does not re-
quire the real-time publication of pro-
prietary data. It does not.

This would have no effect on non-
energy commodities or derivatives.
The amendment would not alter or af-
fect the regulation of futures markets,
financial derivatives, or metals. We
have specifically stated on page 20 the
following:

The amendments by this title have no ef-
fect on the regulation of excluded commod-
ities under the Commodity Exchange Act.

In addition, we state:

The amendments made by this title have
no effect on the regulation of metals under
the Commodity Exchange Act.

Mr. President, my colleagues may be
asking themselves why | continue to
press this cause. Here | note that Sen-
ator LEVIN has come to the floor. |
want the Senate to know how helpful
the Senator from Michigan has been in
working on this complicated issue. He
has spent hours and hours of his time.
His staff has worked with my staff in
evolving this measure. We have care-
fully vetted it. | believe we really know
what we are doing here.

The energy crisis in the West dem-
onstrated that, without Federal over-
sight, a business becomes solely con-
cerned with its bottom line and not
with any sense of ethical behavior; and
arrests and convictions to date have
clearly documented this to be the case.

Californians are still paying the price
of this unethical behavior. I make the
point that we are not talking about
one bad player in the California mar-
ket. This goes way beyond Enron. It
extends to others as well—to Reliant,
Dynegy, Williams, AEP, CMS, EIl Paso
Merchant Energy, Duke, Mirant, Coral,
Sempra Energy Trading—unfortu-
nately, in my own State—Aquila, the
City of Redding, Morgan Stanley Cap-
ital Group, Pacificorps, and to the
Puget Sound Energy.
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We believe California was duped out
of $9 billion. The Federal Energy Regu-
latory Commission has illustrated its
inability to refund California the
money it is owed by recently recom-
mending settlements that in no way,
shape, or form reflect the damage that
was caused to both consumers and the
economy of the largest State in the
Union. In fact, FERC settled with Reli-
ant on August 29, allowed them not to
admit wrongdoing, and fined them
$836,000. That was $836,000 for rules of
conduct that cost the State $13 mil-
lion—hardly fair.

This disproportionately low fine
gives credibility to the fact that the
price one would have to pay in pen-
alties, if caught manipulating the mar-
ket, is worth the risk since the benefits
of not getting caught far outweigh any
penalty that may be levied upon a com-
pany.

I think it is pretty clear that this
disproportionately low fine gives credi-
bility to the fact that the price one
would have to pay in penalties, if
caught manipulating in the market
today, is worth the risk. There is no
deterrence, since the benefits of not
getting caught far outweigh any pen-
alties that may be levied on a com-
pany. That is what we are trying to
change.

If | left any doubt in my colleagues’
minds about the widespread manipula-
tion that took place during the western
energy crisis, let me point out some re-
cent examples of a case that was
brought by the Securities and Ex-
change Commission against David
Delaney, a former chief executive with
two of the most prominent divisions of
Enron.

On October 30, 2002, Delaney pled
guilty to insider trading. The SEC
brought charges against him for selling
millions of dollars in Enron stock at a
time he knew it was being manipu-
lated. While these charges appear to be
financial in nature, the underlying
facts of the case were that Enron was
engaged in manipulative business prac-
tices, especially in California.

In March of 2003, the FERC staff re-
port on price manipulation in western
markets: Investigators said they sus-
pected Enron was using price informa-
tion obtained in regulated deals to ma-
nipulate trades in unregulated energy
derivative markets.

In one instance, Enron manipulated
the price of physical gas, upward, then
downward. Although the price change
in the physical markets was only 10
cents per million Btus, Enron profited
due to the effect that this small change
in the physical price had on its large fi-
nancial position. Enron earned more
than $3 million in the unregulated
over-the-counter markets, while losing
only $86,000 on the physical sale of nat-
ural gas.

I think it is important to note that
the FERC report also states:

Enron’s corporate culture fostered a dis-
regard for the American energy customer.
The success of the company’s trading strate-
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gies, while temporary, demonstrates the
need for explicit prohibitions on harmful and
fraudulent market behavior and for aggres-
sive market monitoring and enforcement.

That is what we are trying to provide
in this amendment. That is what FERC
says is missing.

Our amendment would provide great-
er oversight over these markets so that
fraudulent and manipulative behavior
could be prevented. It would increase
the penalties if, in fact, a company en-
gaged in fraudulent or manipulative
behavior, and it would outlaw all types
of manipulation including round-trip
trading, wash trades, false reporting,
churning, and deliberately withholding
generation. All of the Enron trading
strategies, such as Ricochet, Death
Star, Get Shorty, Fat Boy, Non-Firm
Export, Load Shift, Wheel Out, Black
Widow, Red Congo, and Cuddly Bear:
these are euphemisms for fraud and
manipulation and our amendment
would cover them all.

It is not clear to me why energy de-
rivatives are not regulated while the
Federal Government oversees some
physical energy transactions. In other
words, if | buy natural gas, and it is de-
livered to me, then that transaction is
overseen by FERC, which has the au-
thority to ensure that this transaction
is both transparent and reasonably
priced.

But a giant loophole is opened where
there is no Government oversight,
when transactions are carried out in
electronic exchanges. As a result, if |
sell natural gas to you, and you sell it
to someone else who sells it to another
person who then sells it again, none of
these transactions are covered by
FERC or the CFTC. Because of that,
what we saw in the western energy cri-
sis is that this particular loophole al-
lowed energy companies to manipulate
prices and to escape any investigation
or prosecution by any regulatory agen-
cy.
Our amendment will close the loop-
hole, as Senator LEVIN said, created in
2000 when Congress passed the Com-
modities Futures Modernization Act.

The loophole exempted energy trad-
ing from regulatory oversight, and it
excluded it completely if the trade was
done electronically. At the time, Enron
was the main force behind getting this
exemption in this act. By closing this
loophole, the amendment will prohibit
fraud and price manipulation in all
over-the-counter energy commodity
transactions and provide the CFTC the
authority it needs to investigate and
prosecute allegations of fraud and ma-
nipulation.

Opponents of this amendment have
questioned why we need to explicitly
give the CFTC this authority. The an-
swer is we need to give the Commod-
ities Futures Trading Commission this
authority because we learned during
the western energy crisis that there
was, in fact, pervasive manipulation
and fraud in energy markets, and that
FERC and the CFTC were either unable
or unwilling to use the authority they
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had to intervene. | think Mr. Delaney’s
plea bargain is eloquent testimony to
that.

We need to give the CFTC this au-
thority because we need regulators to
protect consumers and make sure they
are not taken advantage of. We need to
give the CFTC this authority because,
when there are inadequate regulations,
consumers are ripped off. Let me be
clear. Our amendment will provide the
same protections to consumers in en-
ergy markets as these same consumers
have in all other commodity markets
such as the New York Merchantile Ex-
change or the Chicago Merchantile Ex-
change. Our amendment does not pro-
vide more regulation or greater over-
sight than what currently exists for
other commodity markets, merely the
same protections: Protections which
are currently lacking.

In fact, in an effort to avoid onerous
or complicated requirements, Senator
LEVIN, Senator LUGAR, and | have
worked together to make sure the rec-
ordkeeping and reporting requirements
are very clear. Our amendment only re-
quires traders to keep records of over-
the-counter trades in energy commod-
ities and derivatives that perform a
significant price discovery function. In
other words, these are the trades that
affect the pricing for everyone. These
are the big trades, and these are the
trades where there needs to be trans-
parency because they affect the mar-
ket.

If | am a large company and | sell
you 1,000 decatherms of natural gas in
a typical transaction on the spot mar-
ket, this is a price discovery trans-
action because the prices of these
transactions are usually covered and
reported by the press and will affect
prices of subsequent transactions.
Trades on electronic markets serve, by
their very nature, as price discovery
functions. They should be available for
everyone to see because they will very
likely influence what price the next
trader will buy or sell at in an open
and transparent fashion.

Our amendment would require trad-
ers to keep records of their trades and
to maintain an audit trail. This re-
quirement would simply regulate en-
ergy trading in the same way other fi-
nite commodities are handled. Why
should pork bellies or frozen con-
centrated orange juice have more pro-
tection for consumers than electricity?

There is nothing in this amendment
that should be burdensome for traders
in any way. | would think responsible
traders would already be keeping
records and maintaining an audit trail
for their own protection in this world.
In fact, the amendment only allows the
CFTC to seek information to inves-
tigate allegations of wrongdoing.

We have worked for almost 3 years to
craft this provision. It has had hear-
ings in the committee. It has been dis-
cussed on the floor. We have met with
dozens of people. We understand there
are those who do not want to support
it. But in not supporting it, what they
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are doing is condoning a marketplace
that has practiced deep fraud and deep
manipulation and for the most part
gotten away with it.

I don’t think we do our job as Sen-
ators if we can’t protect an
unsuspecting public. As the Derivative
Center pointed out, these markets are
in disarray now. Why are these mar-
kets in disarray? They are in disarray
because people do not have confidence
in them. They are in disarray because
there is no transparency because there
are hidden markets, and when they ex-
plode, they explode big time.

Why should Mrs. Smith from Texas
or Mr. Jones from Pennsylvania or Mr.
CoRNYN from Texas invest in these
markets? Why should he? He wouldn’t
have confidence in them. He would
have no transparency. He would have
no ability to know what is going on.

What we are trying to do is put that
confidence back in the marketplace by
providing some prudent, commonsense,
antifraud, antimanipulation oversight
by saying: If you trade this way, you
must keep a record of the trade. You
must keep an audit trail. And these
trades must be transparent so that the
Smiths, the Jones, and the Cornyns, if
they so desire, can find out what in
fact is going on.

Let me stress that this does not im-
pact financial derivatives in any way
whatsoever. We have clarified that. Our
opponents persist in using the argu-
ment that financial derivatives are af-
fected. They are not. Look at page 20,
lines 17 to 20, if you want to see it in
black and white. Nothing in this provi-
sion affects the authority of the Fed-
eral Energy Regulatory Commission.
We don’t change it in any way.

To respond to concerns about trading
platforms that only match buyers and
sellers, there is no capital requirement.
Let me repeat that because people are
going around saying there is. To re-
spond to concerns about trading plat-
forms that only match buyers and sell-
ers, there is no capital requirement.

Bottom line: Our amendment merely
gives back to the CFTC most of the au-
thority it had before Congress passed
the Commodity Futures Exchange Act.

I note that Senator LEVIN is in the
Chamber. | wonder if it would be appro-
priate for him, if other Members would
agree, to make some comments at this
time.

Mr. BENNETT. Mr. President, |
would have no objection to having the
Senator from Michigan make his state-
ment. But | wonder if we can arrive at
some kind of time agreement as to how
much longer we are going to spend on
this amendment. 1 was told the Sen-
ator from California originally said she
could deal with it in an hour and a
half. |1 suggested an hour and was told
that was not acceptable. | am now will-
ing to say an hour and a half if we can,
in fact, nail that time down, with the
Senator’s statement until now apply-
ing against the full hour and a half.

Mrs. FEINSTEIN. If I might respond,
I believe Senator LEVIN will speak,
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Senator LUGAR wishes to speak, and
Senator CANTWELL wishes to speak. So
on our side of this issue, | believe it
will be at least an hour and a half.

Mr. BENNETT. An additional
and a half, | ask?

Mrs. FEINSTEIN. It may not be. |
will try to move it rapidly along. These
Senators have indicated they wish to
come to the floor.

Mr. BENNETT. | ask unanimous con-
sent, then, that the debate on the mi-
nority side be limited to an hour and a
half from this point forward, and | will
control the time on the majority side
and see that we have no more than an
hour and a half to respond.

The PRESIDING OFFICER.
objection?

Without objection, it is so ordered.

Mr. BENNETT. In that case, | have
no objection to the Senator from
Michigan speaking now.

The PRESIDING OFFICER. The Sen-
ator from Michigan is recognized.

Mr. LEVIN. Mr. President, first let
me thank Senator FEINSTEIN for her
leadership on this issue and for her
typical courtesy in interrupting her
statement so | may give mine at this
time. It is most appreciated. More im-
portant, | thank her for her leadership
and Senator LUGAR’s leadership in
bringing this amendment to the floor.

Recent highly negative events in our
energy markets show that there is an
urgent need to prevent price manipula-
tion in those markets, improve the
transparency of energy markets, and to
strengthen the ability of State and
Federal agencies to enforce the rules
governing the operation of those mar-
kets.

Widespread price manipulation and
falsification of price information in the
electricity and natural gas markets in
the last few years have inflicted bil-
lions of dollars in extra costs on energy
consumers and businesses and have
been a severe blow to our economy.

The corruption and manipulation of
these markets by Enron and other
companies fueled the collapse of some
energy markets in the United States,
the bankruptcy of some energy compa-
nies, and a huge decline in investment
and trading in the energy markets.

The bipartisan amendment of Sen-
ators FEINSTEIN, LUGAR, myself, and
others would close these “Enron loop-
holes.”” Enron used these loopholes, and
other companies joined with them, to
manipulate energy markets at the
public’s expense. Our amendment
would strengthen prohibitions on fraud
and manipulation and give both the
Federal Energy Regulatory Commis-
sion, FERC, and the Commodity Fu-
tures Trading Commission, CFTC, the
necessary tools to monitor the energy
markets, to prevent manipulation, and
ensure that prices are fairly and com-
petitively arrived at.

This legislation is needed because
companies such as Enron are now per-
mitted to trade large amounts of en-
ergy in virtually unregulated markets,
making those unregulated markets and
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the resulting price of the energy we use
vulnerable to fraud and manipulation.

FERC’s recent report on manipula-
tion in the western energy market pro-
vides some stunning examples of how
the energy markets can be manipu-
lated.

FERC found that Enron, through an
unregulated electronics trading center
called EnronOnline, “manipulated the
price of physical gas upward and down-
ward,” earning huge amounts of illegal
profits. FERC determined that Enron
often ‘“‘invited counterparties to wash
trades, and these trades created a false
sense of liquidity, which can distort
prices. Enron also manipulated prices
on the EOL by having affiliates on both
sides of certain wash-like trades. This
created artificial price volatility and
raised prices.”’

The report by FERC concluded that
“large-volume, rapid-fire trading by
[Enron] substantially increased
natural gas prices in California.” FERC
found ‘“‘significant market manipula-
tion” in the “inextricably linked” nat-
ural gas and electricity markets, and
that ‘“‘dysfunctions in each fed off one
another” during the energy crisis in
California.

According to FERC:

Spot gas prices rose to extraordinary lev-
els, facilitating the unprecedented price in-
crease in the electricity market. Dysfunc-
tions in the natural gas market appeared to
stem, at least in part, from efforts to manip-
ulate price indices compiled by trade publi-
cations. Reporting of false data and wash
trading are examples of efforts to manipu-
late published price indices.

Finally, the report found:

The widespread false reporting led staff to
conclude that reported prices did not reli-
ably reflect market activity.

I would like to give one specific ex-
ample on how one day, January 31,
2002, Enron used an unregulated, non-
transparent Internet trading system to
manipulate the natural gas market in
California.

In August of 2002, the FERC staff
issued an investigatory report finding
that out of a total of 227 trades on that
day, January 31, 2002, 174, or more than
two-thirds of the trades on that day,
involved Enron and a single unnamed
party. Most of these trades took place
during the last hour of trading with
two parties buying huge amounts of
natural gas from each other in numer-
ous transactions.

FERC determined that the trades
took place at ‘“‘higher prices,” in their
words, than other trades that day, and
resulted in a steep price increase over
the last hour of trading. FERC de-
scribed this trading activity as ‘‘dif-
ficult to rationalize as a normal or
standard business practice’” and noted:

[Olnly Enron and possibly the counter
party could have known that so much of the
trading was going on between themselves,
because parties looking at EOL’s screens
could only see the bid and ask prices; they
could not know who the counter party was
on any particular trade.

The FERC report indicated that
EnronOnline’s prices were routinely
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used to prepare published reports on
natural gas prices, which meant that
the Enron price data was not just af-
fecting Enron trades but also causing
higher natural gas prices industry-
wide. The report concluded that Enron
had “‘significant ability and incentive
to manipulate the price data published
by the reporting firms.”’

This spring, FERC issued a number of
recommendations to fix the problems
in the energy markets. FERC rec-
ommended new policies and procedures
for the oversight of commodity trades
and prices and a system of market sur-
veillance to detect and prevent manip-
ulation.

In March of this year, following a
year-long investigation, | released a
Permanent Subcommittee on Inves-
tigations staff report into the oper-
ation of crude oil markets. The report
describes the regulated and unregu-
lated markets for buying and selling
crude oil and explains how crude oil
prices are set and how they affect the
price of critical oil commodities, such
as gasoline, home heating fuel, jet fuel,
and diesel fuel.

The report describes the vulner-
ability of unregulated commodity mar-
kets to price manipulation and the
need for and beneficial effects of U.S.
commodity regulation. The report also
explains how the over-the-counter mar-
kets are virtually unregulated and,
therefore, vulnerable to manipulation.

The report recommends that traders
in over-the-counter markets be re-
quired to ‘“‘provide the CFTC with rou-
tine information on large positions in
crude oil and energy contracts and de-
rivatives, as well as other information
that would aid the CFTC in detecting,
preventing, and halting commodity
market manipulation.”

So we have two reports reaching the
same conclusions about the need for
more market transparency and
strengthened oversight to detect and
prevent fraud and manipulation in en-
ergy markets.

How did we get to this position where
companies, such as Enron, are per-
mitted to manipulate prices in our en-
ergy markets? The answer lies in how
the energy markets and the Federal
regulations have evolved over the last
20 years.

Billions of dollars’ worth of contracts
for the future delivery of energy are
now traded every day. These contracts
are called energy derivatives because
they derive their price from the price
of the energy commodity in the con-
tract.

There are two basic types of energy
derivatives. Energy derivatives that
are traded on futures exchanges are
called futures contracts. The trading of
futures contracts on futures exchanges
is regulated by the Commodity Futures
Trading Commission under the Com-
modity Exchange Act.

The other type of energy derivatives,
which are not traded on futures ex-
changes, are called over-the-counter
energy derivatives. These derivatives
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may be traded by fax, by phone, in
face-to-face meetings, or over the
Internet. The trading of these deriva-
tives is virtually unregulated.

Both the futures markets and the
over-the-counter markets perform
identical economic functions. Both
markets enable traders to buy and sell
commodities at fixed prices, dissemi-
nate information about commodity
prices, and provide a way for buyers
and sellers to hedge against changes in
the price of these commodities. Com-
modity traders routinely use both the
futures markets and the over-the-
counter markets for price discovery
and hedging.

Today, the types of contracts traded
in the futures markets and the over-
the-counter markets are virtually iden-
tical. As an indication of how indistin-
guishable these contracts really are,
the NYMEX even calls some of the con-
tracts that it offers on its over-the-
counter electronic market ‘‘futures
contracts.”

This is an example of what is shown
on the NYMEX boards. This is the way
the NYMEX advertises: Light Lou-
isiana sweet crude oil futures—futures.
Futures are supposed to be bought and
sold on futures markets, not over-the-
counter markets, but this is an over-
the-counter sale and offer.

This is a picture the New York Mer-
cantile projects over the Internet for
the purchase and sale of over-the-
counter contracts. Notice it says: Trad-
ing venue is over the counter, and yet
it calls that over-the-counter offer “‘fu-
tures.” If they were really futures,
they would be regulated as futures con-
tracts are by the Commodity Futures
Trading Commission. But these are
over-the-counter sales. These are un-
regulated, and yet they are character-
ized as futures. The language used here
is interchangeable. The economic func-
tion is interchangeable. The only dif-
ference—and it is a critical difference—
is that futures contracts are regulated
by the Commission and over-the-
counter contracts are not. And they
should be. They perform the same eco-
nomic function. The language used is
exactly the same and yet there is one
group of contracts unregulated. The
other group of contracts is regulated.
It is the unregulated contracts which
got us into so much trouble, the lack of
transparency which got us into so
much trouble.

Let me give another example. The

largest over-the-counter electronic
trading facility is the Intercon-
tinentalExchange, known as ICE, in
Atlanta. It trades contracts that it

calls futures, and yet these are not fu-
tures; these are over-the-counter trans-
actions, described by the ICE as fu-
tures. It says you can trade futures
from your desktop. Yet these are over-
the-counter transactions.

Here is what they say on their Web
site:

IntercontinentalExchange brings parallel
trading in IPE Brent crude of futures to the
ICE platform. Electronic futures trading ses-
sions operate in parallel with the regular
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open-outcry session on the IPE floor in Lon-
don.

Now, that open-outcry session, as
they phrase it, is the futures trading
session that occurs at the exchanges.
So they are treating them the same.
They are saying, one can trade in fu-
tures electronically. The language now
has become the same, the economic
function is the same, but there is one
key difference, and it is a deadly dif-
ference in terms of consumers and in
terms of manipulation of prices. That
difference is that futures contracts are
in fact regulated and must be disclosed
and are in fact transparent, whereas
the over-the-counter trades are not.
They are now dealt with interchange-
ably by the largest exchange, the larg-
est over-the-counter electronic trading
facility in the country, the
IntercontinentalExchange in Atlanta.

Only real futures markets are regu-
lated to prevent price manipulation.
That is a fact. The over-the-counter
market is not. That is what has got us
in the hole we are in. That is what per-
mitted Enron to dig us deeper into the
hole we are in and to cause the loss of
huge amounts of money to our con-
sumers and to many customers. No dis-
closure, take care of these trades over
the market. If the market were a regu-
lated market, such as the futures mar-
ket is, it would have been regulated. It
could have been transparent. We would
not have seen the Enron disaster and
the manipulation that we saw in Enron
and by other companies.

The Commodity Exchange Act regu-
lates the futures exchanges so that
they cannot be artificially manipu-
lated. This regulation and trans-
parency has bolstered the confidence of
traders in the integrity of these mar-
kets and it has helped to propel our
country into the leading marketplace
for many commodities.

For example, the New York Mer-
cantile Exchange, NYMEX, is the
world’s leading exchange for futures
contracts, for energy products such as
natural gas, crude oil, gasoline, and
home heating oil. The CEA makes it a
felony to manipulate the price of any
commodity, and it contains a number
of provisions to enable the futures ex-
changes and the CFTC to detect and
prevent price manipulation. The CEA
requires the regulated futures ex-
changes to ensure that trading is or-
derly and to detect and prevent price
manipulation. The CEA directs the
CFTC to oversee the operations of the
futures exchanges and to itself perform
market oversight and ensure that trad-
ing is orderly.

According to a former CFTC Chair-
man:

The job of preventing price distortion is
performed today by regulatory and self-regu-
latory rules operating before the fact and by
threats of private lawsuits and disciplinary
proceedings after the fact. Both elements are
essential.

According to the CFTC:

The heart of the commission’s direct mar-
ket surveillance is a large-trader reporting
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system, under which [the futures exchanges
and brokers] electronically file daily reports
with the commission. These reports contain
the futures and option positions of traders
that hold positions above specific reporting
levels set by the CFTC regulations.

There are no protections against ma-
nipulation in the over-the-counter
markets. Unlike the futures markets,
the over-the-counter markets are not
required to monitor trading to detect
and deter fraud and price manipula-
tion. Information that is routinely re-
ported to the futures exchanges and
the CFTC is not available to the over-
the-counter exchanges or to the CFTC.
Traders do not have to report large
trades. There are no position limits or
daily price limits. The over-the-
counter markets lack all of the critical
features of an effective program to de-
tect and prevent price manipulation.

Over-the-counter energy derivatives
are unregulated because of a provision
that was added to a conference report
at the last minute in an amendment to
the Commodity Exchange Act in an
omnibus appropriations bill at the end
of the Congress in the year 2000. The
Commodity Futures Modernization Act
of 2000 was intended to clarify the regu-
lation of financial instruments. Most of
the provisions in the CFMA were based
upon the recommendations contained
in the Report of the President’s Work-
ing Group on Financial Markets, Over-
the-Counter Derivatives Markets and
the Commodity Exchange Act, which
was jointly issued in November 1999 by
the Treasury Department, the Federal
Reserve, the SEC, and the CFTC.

The working group recommended
that financial derivatives be excluded
from regulation under the CEA but
that derivatives involving nonfinancial
commodities with a limited supply,
such as energy commodities, not be ex-
cluded.

The working group stated:

Due to the characteristics of markets for
nonfinancial commodities with finite sup-
plies, however, the working group is unani-
mously recommending that the exclusion
not be extended to agreements involving
such commodities.

A unanimous recommendation of the
working group and the House and Sen-
ate bills leading up to that conference
in fact did not extend the exclusion to
commodities transactions. Yet the ex-
emption in the current law for trades
in over-the-counter energy derivatives,
the Enron exemption, somehow or an-
other got inserted in that law at the
eleventh hour during a House-Senate
conference. This exemption was never
considered by any committee. It was
never discussed at any hearing. It was
never commented on by interested par-
ties. It was simply inserted in the con-
ference report at the last minute. It is
one of the reasons for the Enron mess
that we have had to clean up after.

This amendment would correct that
situation. It is essential we have this
kind of transparency regulation in the
commodities markets. | hope this
amendment, which 1is a bipartisan
amendment, will be adopted by this
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body and close the Enron loophole
which was created in the dark of night,
without any debate in this body, with-
out any knowledge of this body, in a
bill which this body had passed without
such an exemption, in a bill which the
House had passed without such an ex-
emption, and yet the exemption
showed up nonetheless in a conference
report and helped to create the Enron
disaster and mess which we have been
trying to clean up ever since.

Exempting energy commodity trades
from the CEA did not make sense when
it happened in 2000. It would be irre-
sponsible to continue it now, especially
after we have seen how it facilitated
the market fraud and manipulation by
Enron and others.

The amendment before us would re-
turn the commodities law to the way it
was for decades prior to the passage of
the Enron exemption. It would ensure
that fraud and price manipulation
would be a felony, and it would remove
“the Enron exemption’” as a shield
against regulation and prosecution. It
would authorize the CFTC to establish
recordkeeping requirements to enforce
the anti-fraud and anti-manipulation
prohibitions in the CEA.

This amendment also contains im-
portant provisions to improve FERC’s
ability to ensure the transparency and
integrity of wholesale energy prices. It
would direct FERC to establish an elec-
tronic price reporting system,
strengthen the penalties for violations
of the Federal Power Act and the Nat-
ural Gas Act, prohibit wash trading
and other collusive and manipulative
practices in wholesale energy markets,
and clarify FERC’s authority to fash-
ion appropriate remedies in cases of
wholesale price manipulation.

There is a great deal of support for
this legislation.

Governor Jennifer Granholm, of my
home State of Michigan, writes that, in
the aftermath of the massive elec-
tricity blackouts that struck Michigan
and large areas of the midwest and
northwest this past summer, ‘“‘all nec-
essary steps should be taken to bolster
business and consumer confidence in
the Nation’s energy markets and pro-
mote additional investment in reliable
energy delivery at a fair price.” Gov-
ernor Granholm says our language
“would improve energy price trans-
parency in wholesale electricity mar-
kets, greatly increase criminal and
civil penalties for trading violations,
prohibit market manipulation and
fraud in all energy market sectors, and
strengthen day-to-day energy market
oversight, including over-the-counter
market transactions that significantly
affect energy prices.”

The American Public Gas Associa-
tion supports the amendment because
“it will improve market transparency
and provide the essential regulatory
oversight to detect and prevent manip-
ulation and improve the efficiency of
energy markets.”

Attorney General Eliot Spitzer, from
the State of New York, urges swift
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adoption of the amendment, writing
that ‘““the amendment closes loopholes
used to manipulate energy markets,
improves the ability to detect fraud
and other manipulation, and deters
manipulation by establishing sub-
stantive penalties.”

The North American Securities Ad-
ministrators Association, the associa-
tion representing the securities admin-
istrators of the 50 States, supports this
amendment because it ‘““‘would provide
more transparency to the wholesale
electricity markets, supply the CFTC
with the authority to detect fraud and
manipulation, and help to deter wrong-
doing by significantly increasing the
penalties for violations of the Federal
Power Act.”

Consumers Union, the Consumer Fed-
eration of America, Public Citizen, and
the U.S. Public Interest Research
Group support this amendment. They
state it ‘““‘would go a long way towards
addressing the serious problems plagu-
ing the Nation’s energy markets.”

The Derivatives Study Center com-
ments that ““this important legislation
will assure that [energy commodities]
will be covered by Federal prohibitions
or fraud and manipulation. . . . It will
subject [energy] derivatives to some of
the same regulations that apply to se-
curities, banking, exchange-traded fu-
tures and options and other sectors of
U.S. financial markets.”

The National Association of State
Utility Consumer Advocates writes
that this legislation ““will help fix bro-
ken energy markets and given regu-
lators the tools needed to protect con-
sumers from market manipulators.”

One hundred and fifty years of his-
tory of our commodity markets dem-
onstrates that market integrity and in-
vestor confidence will not magically
spring up in markets that have been
tainted by manipulation. That same
history shows that fair and efficient
markets do not emerge by themselves.
Rather, regulation and oversight are
necessary to ensure that markets are
fair and efficient. Without fair and effi-
cient, and that means transparent, en-
ergy markets consumers will pay high-
er prices for energy products, capital
will be misallocated, and out national
economy and energy security will be
harmed.

This history also shows that a legal
prohibition against commodity market
manipulation, without more, does not
deter or prevent manipulation. Contin-
uous market disclosure and oversight
are essential to halt manipulation be-
fore economic damage is inflicted upon
the market and the public. This is why
a major portion of the CFTC’s budget
and resources is devoted to oversight of
the futures markets.

Although some enforcement actions
have been brought following the ma-
nipulation of the western markets,
these enforcement actions will do little
to make whole the consumers and busi-
nesses that suffered billions of dollars
in losses from those misdeeds. It would
be far better to ensure that such abuses
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do not occur in the first place, rather
than rely on the hope that a few of the
manipulators are caught after the fact.

We cannot afford to have more
Enrons, more manipulations, more
frauds, and more flight of capital in the
energy sector. It is imperative that we
restore the integrity and credibility of
our energy markets.

Our bipartisan amendment will help
create fair and transparent energy
markets that investors can trust.

Mr. President, | thank the Senator
from California for her tenacity on this
and so many other issues. But in this
matter she and her State have suffered
firsthand probably more than any
other State as a result of this Enron
loophole which she is so heroically and
determinedly trying to close this after-
noon.

Mrs. FEINSTEIN. | thank the Sen-
ator from Michigan. More than just
thank him, | thank him for his bril-
liance and for his willingness to be part
of this effort. | think Senator LEVIN is
really one of the fine minds in this
Senate. It has been a great delight for
me to have the opportunity to work
with him. | think he has helped us
make this a much better bill. | thank
him so much.

Mr. President, at this point | would
like to read into the RECORD a colloquy
between the two leaders, Senators
FRIST and DASCHLE, which makes clear
the parameters of this and why we are
on the floor on this bill. If | may:

Senator DASCHLE: Mr. President, Senator
FEINSTEIN has a market manipulation
amendment that she was seeking a vote on.
It is my understanding that the agricultural
appropriations bill would be the appropriate
bill for that amendment. | would inquire of
the majority leader, should she offer her
amendment to that bill, would she be as-
sured of a vote on or in relation to her
amendment with no second-degree amend-
ments, prior to such vote?

The majority leader responds:

The Democratic leader is correct. If Sen-
ator FEINSTEIN offers her amendment to that
bill, she will get a vote on or in relation to
it.

| just offer that to clarify the present
legal situation.

The PRESIDING OFFICER. The Sen-
ator from Indiana.

Mr. LUGAR. Mr. President, | thank
the distinguished Senator. | com-
pliment her and | compliment Senator
LEVIN on this work. I am pleased to be
associated with them in this amend-
ment.

I come to this amendment from an
experience serving on the Agriculture
Committee throughout the 27 years of
my service in the Senate and 6 years as
chairman of the committee. The Agri-
culture Committee spent a great deal
of productive time working with the
CFTC to make certain that the regu-
latory aspects with regard to trading
were as strong and as just as possible.
We did so, not in a sense of being puni-
tive with regard to new markets and
new innovations to weigh in on how
American enterprise might flourish,
but rather to try to give confidence to
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hundreds of thousands of traders and
beyond—the farming community in
particular—of our country. That was
the basis for the creation of the Com-
modity Futures Trading Commission.
We have had renewals of the CFTC dur-
ing my tenure, and | believe we have
improved upon the situation on each
occasion.

Historically, energy has been ex-
empted from CFTC regulations. | will
not attempt to trace the history of why
those exemptions occurred. But | will
say, in the give and take of com-
promise as the legislation made its way
through the committees of the House
and the Senate, and conferences in con-
sultation with the White House, on
each occasion in which energy was
about to be incorporated in a regu-
latory pattern, it was exempted as a
final compromise in order to gain pas-
sage of legislation at one juncture or
another. That turned out to be a fatal
flaw.

The testimony before the Agriculture
Committee, quite apart from testi-
mony before other committees rep-
resented by the Senators here today,
indicated it was not the entirety of the
problem but certainly an example of
the contribution of a very grave set of
circumstances in which traders with-
out particular scruples and with a min-
imum of regulation bankrupted each
other, and unfortunately, a good num-
ber of other innocent parties in the
process.

Even in the midst of all of this rub-
ble, as we witnessed the whole thing
collapsing, there were still brave spir-
its in committee and elsewhere who
said: ““‘Let freedom rein; don’t regulate
anything that doesn’t need regu-
lating.”” But, of course, by that time,
most of the market aspects of it—all
the electronic aspects of it—the poles
and the plugs, had literally been
pulled.

I do not claim to understand the en-
tirety of the complexities of how those
markets work. At some point, if there
are not people who can make good
trades, you literally pull the plug and
stop your electronic mechanism and
the trading stops, and those who are
still on the merry-go-round are out of
luck.

There has always been the arguments
that this is simply a subject for a few
wealthy Americans to consider as they
deal with each other. But that is not
the case. The principal users of these
markets are very wealthy people—peo-
ple who ought to know better and who
have proper legal or financial counsel
so they don’t make mistakes.

But there are other people who get
involved. The ramifications of the en-
ergy markets are not just for private
corporations but they branch out into
services for communities and the gov-
erning systems of this country.

| appreciate very much those who
will continue to advocate in the midst
of all of the devastation which is ap-
parent—and books are now being writ-
ten about the difficulties. These books
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will point out, as some already have,
that the President’s working group—
whose members testified before the Ag-
riculture Committee several times
when | was chairman—Ilet the markets
go without regulation; and said if you
have not regulated at this point, let
them alone. | am here to advise the
President and the member of this
working group, that these markets do
not work well without public con-
fidence, and without a degree of trans-
parency. If there is anything occurring
in American financial markets now,
anything encouraging to investors, it
is the thought that finally many people
in Government have come to their
senses and realized a good number of
things have been going on to under-
mine confidence in those markets.
Those of conservative persuasion who
favor the markets and believe markets
work, have to take responsibility and
make certain they do actually work. In
order for them to work, markets must
be just, and investors must understand
that there are remedies, as opposed to
pulling the plug, literally, and letting
the trades flounder and bankruptcy
ensue.

Mr. President, this is a very serious
problem. | appreciate very much the
persistence of the Senator from Cali-
fornia in insisting that this issue need-
ed to be raised again. She has raised it,
and this is why | have come to the
floor today in support of it.

I recognize the atmosphere in which
we are involved in trying to come to
grips with the Agriculture appropria-
tion in such a short time frame. It is a
necessity to complete our work.

This is not, perhaps, the most condu-
cive manner to study this complex sub-
ject matter that Senators might re-
quire. However, | simply say, during
my chairmanship, the Agriculture
Committee studied this issue to a
fault. Beyond circumstances | can con-
trol, I was no longer chairman, and the
issue slid from the agenda. | do recall
that we researched the issue, brought
all the parties together, and held 2
days of study with experts on how fu-
ture markets work. Many Members
came to the conclusion that energy
should be included, and it should be re-
formed. | pray that will occur.

The CFTC, | believe, is the logical re-
pository, but I am not insistent upon
that. The need for reform is at hand
and this amendment advances that
ball.

| yield the floor.

The PRESIDING OFFICER (Mr.
HAGEL). The Senator from California.

Mrs. FEINSTEIN. Mr. President, |
thank the Senator from Indiana. He
has taken a position based on extraor-
dinary knowledge, having served on
that committee for 27 years, having
been its chair, having seen what hap-
pened with the Commodity Futures
Oversight Act.

In resisting, as he termed it, the
movement just to have anything go, let
anything go, if they are not regulated,
let it go that way, he realizes the
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American people are not well served
and the investment community is not
well served when every day you pick up
a newspaper and someone else is being
arrested for fraud or manipulation. Our
laws can prevent that from happening.

I thank the Senator very much. You
have been terrific. Your support is very
meaningful to us.

I have stated in the Senate numerous
times it is the duty of this Congress to
make sure our regulators have all the
authority they need to prevent fraud
and manipulation in the energy mar-
kets. Simply put, this is what our
amendment does.

Enron remains the perfect example of
how the systems were so easily gamed.
After Enron successfully lobbied for an
exemption to the Commodity Futures
Modernization Act in 2000, they and
others in the energy sector quickly
took advantage of this new freedom by
trading energy derivatives absent any
transparency and regulatory oversight.
In other words, in secret. Thus, after
the 2000 legislation was enacted, Enron
began to trade energy derivatives lit-
erally without being subject to proper
regulatory oversight. That is how all
these schemes came about. Some hot-
shot trader, sitting in front of his com-
puter, found a way to evolve a strategy
for the fraudulent and manipulative ac-
tion of the marketplace. They let these
various strategies play out.

Unlike the NASDAQ, from which
timely electronic trade reports are
available to the public, even prior to
its transparency-enhanced reforms in
1997—in 1997, the NASDAQ reformed
itself to make their traders more
transparent—EnronOnline did not offer
timely reporting of executions. This
means EnronOnline provided no data
regarding recently executed trans-
actions. Consequently, even after the
trades, basic market information was
not provided to market participants.

It should not surprise anyone that
without basic transparency, without
the ability to see what is happening,
prices would soar. What interests me is
they did and yet there is still resist-
ance to this legislation.

In 2 years, Enron’s derivatives busi-
ness had been a stand-alone company.
It would have been the 256th largest
company in America. That year, ac-
cording to author Robert Bryce, Enron
claimed it made more money from its
derivatives business, $7.23 billion, than
Tyson made from selling chickens.
That is huge, if you think about it.
Think what that means. This segment
of the market in one year made $7 bil-
lion and nobody knew how. No one
knew what the trades were. They were
all in secret. Nothing was registered.
There was no audit trail. There was no
antifraud, antimanipulation oversight.
Boom. It happened.

EnronOnline rapidly became the big-
gest platform for electronic energy
trading. But unlike the regulated ex-
changes, such as the New York Mer-
cantile Exchange, the Chicago Mer-
cantile Exchange, and the Chicago
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Board of Trade, EnronOnline was not
registered with the CFTC. So Enron set
its own standards. In other words, it
had a very secure, quiet, protected
niche on the market.

Others have tried to replicate that.
The banks, for example, Senator LEVIN
said, devised something called the
IntercontinentalExchange so  they
could do the same thing Enron has
done. It is wrong.

Traders and others in the energy sec-
tor came to rely on EnronOnline for
pricing information. Yet the company’s
control over this information and its
ability to manipulate it was tremen-
dous. As author Robert Bryce went on
to describe—and this is very colorful
and true—Enron did not just own the
casino. On any given deal, Enron could
be the house, the dealer, the
oddsmaker, and the guy across the
table you are trying to beat in diesel
fuel futures, gas futures, or the Cali-
fornia electricity market. You tell me
that is a good situation?

You tell me this Senate and this Con-
gress should let that happen. We should
not. That is just plain wrong. Those
who want to protect this secret niche
are just dead wrong. It is not in the
American people’s interest to have a
secret trading niche that can be an em-
pire for fraud and manipulation. We
need to protect consumers from future
Enron-like scams because they are
going to happen.

Now, was Enron and its energy deriv-
ative trading arm, Enron Online, the
sole reason California and the West had
an energy crisis? Absolutely not. Was
it a continuing factor to the crisis? |
certainly believe that evidence has
shown it was.

Unfortunately, because of the energy
exemptions in the 2000 Commodity Fu-
tures Modernization Act, which took
away the CFTC’s authority to inves-
tigate, we may never know for sure. In
other words, quite purposely, this Con-
gress, in 2000, let this secret world be
created and said: We are going to take
energy and metals out of the entire
trading regulatory structure and we
are going to let them go ‘‘on oper-
ating’ on their own, without the prop-
er oversight. That is exactly what hap-
pened. It is just plain wrong.

| repeat, once again, the amendment
we offer will subject electronic ex-
changes such as EnronOnline to the
same oversight as other commodity ex-
changes, such as the Chicago Mer-
cantile Exchange, the New York Mer-
cantile Exchange, and the Chicago
Board of Trade—no more, no less.
Without this type of legislation, there
is insufficient authority to investigate
and prevent fraud and price manipula-
tions since parties making the trade
are not required to keep a record.

This amendment is not going to do
anything to change what happened in
California and the West. That is done.
But it does provide the necessary au-
thority for the CFTC to protect other
parts of this country against this kind
of thing happening again. And it well
could happen.
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Nobody thought we would ever see
the kind of event that blacked out
most of the east coast and the Mid-
west, but we did. Nobody thought we
would ever see what happened in the
West, but we did. Nobody ever thought
anybody would come up with schemes
like ‘“‘Ricochet,” ‘“‘Death Star,” “‘Get
Shorty,” “Fat Boy,”” but they did. No-
body thought they could use them to
commit a manipulation of the market,
but they did.

I will leave you with one fact: The
total cost of electricity in California in
2000 was $7 billion. The cost the next
year was $28 billion. Does anyone be-
lieve that market forces—namely, sup-
ply and demand—could account for a
400-percent increase in the cost of elec-
tricity in a year? The answer has to be
no. The answer has to be that bad
things were done.

So we have worked on this amend-
ment. | sit on the Energy Committee. |
have tried to pay a great deal of atten-
tion to these matters, to follow this,
and | am absolutely convinced that
America and the business climate of
America is much better off when things
are transparent, when there are records
kept, when there is a regulatory au-
thority that can say: Whoa. Something
may be going haywire. Let’s take a
look at it. That is all we do—no more
and no less than for any commodity.

I wish to say one other thing. A fi-
nancial derivative is not like an energy
derivative. For people to confuse this
and say it affects financial derivatives
is not right. Energy is a finite com-
modity. There is a beginning and there
is an end, and it is different from a fi-
nancial derivative.

Mr. President, may | ask how much
time our side has remaining?

The PRESIDING OFFICER. The Sen-
ator from California has 32 minutes re-
maining.

Mrs. FEINSTEIN. Thank you. | re-
tain the remainder of my time.

| yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. BENNETT. Mr. President, | yield
half an hour to the Senator from Idaho.

Just a moment, Mr. President. | was
unaware that the Senator from Mis-
sissippi was on the floor. He was hiding
behind me. So | yield 15 minutes to the
Senator from Mississippi.

The PRESIDING OFFICER. The Sen-
ator from Mississippi is recognized.

Mr. COCHRAN. Mr. President, thank
you very much. | thank the chairman
very much for yielding me this time.

Mr. President, the Feinstein amend-
ment suggests a significant change in
the regulatory regime that exists
today for energy markets.

My understanding of the Senator’s
amendment is that it would, for the
first time, require regulation of off-ex-
change energy derivatives. These com-
plex instruments, used to transfer risk
among sophisticated traders, are vital
tools in today’s energy trading envi-
ronment.

The Commodity Futures Trading
Commission exempted off-exchange en-
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ergy derivatives from regulation in
1993. The Congress codified this exemp-
tion, largely without change, as part of
the Commodity Futures Modernization
Act of 2000. The Congress considered
regulating off-exchange energy deriva-
tives when it debated the moderniza-
tion act but chose not to do so because
of the disruption new burdensome regu-
lation would cause to these sophisti-
cated traders.

Senators should remember that the
distinguished Senator from California
initially offered an amendment similar
to the one before us today during last
year’s Senate debate on the Energy
bill. On April 10, 2002, the Senate voted
48 to 50 not to invoke cloture on this
initial version of the Feinstein amend-
ment. Senator FEINSTEIN tried again
with a new version of her amendment
in June of this year, again during de-
bate on the Energy bill. On June 11,
2003, the Senate tabled this amendment
by a vote of 55 to 44. It should be noted
that the second version of her amend-
ment received four fewer votes than
the first version. Now we have before
us a third version of the Feinstein
amendment.

Senators may remember from the de-
bate last summer on the second version
of the Feinstein amendment that | read
into the RECORD a June 11, 2003, letter
from the President’s Working Group on
Financial Markets. In that letter, Alan
Greenspan, Chairman of the Federal
Reserve; John Snow, Secretary of the
Treasury; William Donaldson, Chair-
man of the Securities and Exchange
Commission; and James Newsome,
Chairman of the Commodity Futures
Trading Commission, all expressed op-
position to the Feinstein amendment.

The letter warned that the Feinstein
amendment would have significant un-
intended consequences for this impor-
tant risk management market. It also
pointed out that the Commodity Fu-
tures Trading Commission has brought
formal legal actions against Enron,
Dynegy, and El Paso for market ma-
nipulation, wash—or round-trip—
trades, false reporting of prices, and
operation of illegal markets.

The Securities and Exchange Com-
mission, the Federal Energy Regu-
latory Commission, and the Depart-
ment of Justice have also initiated for-
mal actions in the energy sector. Some
of these actions have already resulted
in substantial monetary penalties and
other sanctions and make clear that
wrongdoers in the energy markets are
fully subject to the existing enforce-
ment authority of Federal regulators.

To my knowledge, the President’s
working group has not changed its po-
sition on this latest version of the pro-
posal of the Senator from California.

Finally, the Feinstein amendment
may create regulatory uncertainty for
off-exchange energy derivatives from
multiple Federal agencies. On one
hand, the amendment before us re-
quires the Commodity Futures Trading
Commission to regulate off-exchange
energy market derivative transactions.
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However, the amendment also contains
a provision that appears to preserve
the Federal Energy Regulatory Com-
mission’s authority in this market. At
a minimum, the amendment appears to
muddy the regulatory water with re-
spect to this market.

Remember, the CFTC has antifraud
authority. It has brought legal actions
against Enron, El Paso, Dynergy, and
others regarding energy market prob-
lems. It has recovered millions of dol-
lars in fines from these companies. It
has numerous ongoing investigations
in this area. And more charges are pos-
sible. The Senator from California has
said that her amendment is needed to
prevent wash trades. The CFTC has
wash trade authority. It has specific
authority under section 4 of the CEA.
The CFTC has brought several wash
trade actions in the last several years,
and its authority to do so has been
upheld recently by two U.S. appeals
courts. Just this year, the Commodity
Futures Trading Commission has re-
covered tens of millions of dollars from
merchant energy traders for wash
trades and false trades.

It has also been suggested by the
Senator that because exempt commer-
cial markets such as the
InterContinentalExchange are exempt
from regulation under the Commodity
Exchange Act that they have no regu-
latory oversight. These markets are
subject to many regulatory require-
ments. They are required by statute to
have an electronic audit trail. They are
required by statute to keep records for
5 years. They are subject to antifraud
and antimanipulation authority under
the CFTC’s jurisdiction. They are sub-
ject to special call examinations by the
commission as well.

This amendment would impose large
trader reporting on exempt commercial
markets. Large trader reporting works
on retail futures exchanges with stand-
ardized contracts but wouldn’t work on
exempt commercial markets which do
not have the same type of standardiza-
tion. Large trader reporting on exempt
commercial markets could actually
lead to misleading information being
provided to the public. Large trader re-
porting is used for market surveillance
in retail futures markets.

The Commodity Futures Trading
Commission’s statutory authority for
exempt commercial markets is after-
the-fact antifraud and
antimanipulation enforcement and is,
therefore, inconsistent with a large
trader reporting scheme.

For these reasons, which | think are
very compelling, the Senate should re-
ject this amendment.

I ask unanimous consent to print in
the RECORD the text of a letter that
went out to all Senators signed by my-
self, Senator PETE DOMENICI, Senator
MIKE CRAPO, and Senator ZELL MILLER
on this subject, along with enclosures
which are letters addressed to Senators
CRAPO and MILLER from the Depart-
ment of the Treasury, Board of Gov-
ernors of the Federal Reserve System,
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signed by John W. Snow, Alan Green-
span, William Donaldson, and James E.
Newsome, along with a Department of
the Treasury letter, dated September
18, 2002, to these same two Senators,
Mr. CRAPO and Mr. MILLER.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

OPPOSE FEINSTEIN DERIVATIVES AMENDMENT
TO AGRICULTURE APPROPRIATIONS BILL

DEAR COLLEAGUE: We are writing to ex-
press our opposition to the Feinstein Deriva-
tives Amendment to the Agriculture Appro-
priations bill. This amendment has been de-
feated twice before on a motion to invoke
cloture in April 2002 (48-50) and most re-
cently on a motion to table in June 2003 (55—
44).

The amendment before us today is an up or
down vote. The amendment would signifi-
cantly modify portions of the Commodity
Futures Modernization Act of 2000 (CFMA)
and re-introduce legal uncertainties into de-
rivatives markets. It is our understanding
that the amendment’s goal is to provide ad-
ditional regulatory oversight to the over-
the-counter (OTC) energy derivatives mar-
kets in light of the California energy crisis
and Enron’s bankruptcy; however to date,
there is no evidence that derivatives caused
either crisis.

Attached please find copies of two letters
from the President’s Working Group. The
2002 letter discusses reasons why the deriva-
tives amendment is not warranted and urges
Congress ‘“to be aware of the potential unin-
tended consequences of current legislative
proposals.” The 2003 letter discusses all the
civil, criminal and enforcement actions
taken by the various federal agencies against
the wrongdoers in the energy markets since
Enron and specifically highlights the CFTC’s
actions.

Finally, the Energy Policy Act of 2003 will
address many of the provisions in Senator
Feinstein’s proposed legislation, including
increased protection against fraud and ma-
nipulation, which addresses the Enron-On-
Line problem, a ban on roundtrip trading,
and increased penalties for violations of the
Federal Power Act and Natural Gas Act. Any
attempt to undermine the Energy bill by
adding similar provisions to the Agriculture
Appropriations legislation is unnecessary
and we strongly oppose this effort.

Sincerely,
THAD COCHRAN.
MIKE CRAPO.
PETE DOMENICI.
ZELL MILLER.

Attachments.

DEPARTMENT OF THE TREASURY,
BOARD OF GOVERNORS OF THE FED-
ERAL RESERVE SYSTEM, U.S. SE-
CURITIES AND EXCHANGE COMMIS-
SION, COMMODITY FUTURES TRAD-
ING COMMISSION,
June 11, 2003.
Hon. MICHAEL D. CRAPO,
U.S. Senate, Russell Senate Office Building,
Washington, DC.
Hon. ZELL B. MILLER,
U.S. Senate, Dirksen Senate Office Building,
Washington, DC.

DEAR SENATORS CRAPO AND MILLER: Thank
you for your letter of June 10, 2003, request-
ing the views of the President’s Working
Group on Financial Markets (PWG) on pro-
posed Senate Amendment #876 to S. 14, the
pending energy bill. As this amendment is
similar to a proposed amendment on which
you sought the views of the PWG last year,
we reassert the positions expressed in the
PWG’s response dated September 18, 2002, a
copy of which is enclosed. The proposed
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amendment could have significant unin-
tended consequences for an extremely impor-
tant risk management market—serving busi-
nesses, financial institutions, and investors
throughout the U.S. economy. For that rea-
son, we believe that adoption of this amend-
ment is ill-advised.

We would also point out that, since we
wrote that letter last year, various federal
agencies have initiated actions against
wrongdoing in the energy markets. As you
note, the CFTC has brought formal actions
against Enron, Dynegy, and El Paso for mar-
ket manipulation, wash (or roundtrip)
trades, false reporting of prices, and oper-
ation of illegal markets. The Securities and
Exchange Commission, the Federal Energy
Regulatory Commission, and the Depart-
ment of Justice have also initiated formal
actions in the energy sector. Some of these
actions have already resulted in substantial
monetary penalties and other sanctions.
These initial actions alone make clear that
wrongdoers in the energy markets are fully
subject to the existing enforcement author-
ity of federal regulators.

The Commodity Futures Modernization
Act of 2000 brought important legal cer-
tainty to the risk management marketplace.
Businesses, financial institutions, and inves-
tors throughout the economy rely upon de-
rivatives to protect themselves from market
volatility triggered by unexpected economic
events. This ability to manage risks makes
the economy more resilient and its impor-
tance cannot be underestimated. In our judg-
ment, the ability of private counterparty
surveillance to effectively regulate these
markets can be undermined by inappropriate
extensions of government regulation.

Yours truly,
JOHN W. SNow,
Secretary, Department
of the Treasury.
ALAN GREENSPAN,
Chairman, Board of
Governors of the
Federal Reserve Sys-
tem.
WILLIAM H. DONALDSON,
Chairman, U.S. Secu-
rities and Exchange
Commission.
JAMES E. NEWSOME,
Chairman, Commodity
Futures Trading
Commission.
DEPARTMENT OF THE TREASURY,
BOARD OF GOVERNORS OF THE FED-
ERAL RESERVE SYSTEM, U.S. SE-
CURITIES AND EXCHANGE COMMIS-
SION, COMMODITY FUTURES TRAD-
ING COMMISSION,
September 18, 2002.
Hon. MICHAEL D. CRAPO,
U.S. Senate, Russell Senate Office Building,
Washington, DC.
Hon. ZELL B. MILLER,
U.S. Senate, Dirksen Senate Office Building,
Washington, DC.

DEAR SENATORS CRAPO AND MILLER: In re-
sponse to your letter of September 13, we
write to express our serious concerns about
the legislative proposal to expand regulation
of the over-the-counter (OTC) derivatives
markets that has recently been proposed by
Senators Harkin and Lugar.

We believe that the OTC derivatives mar-
kets in question have been a major contrib-
utor to our economy’s ability to respond to
the stresses and challenges of the last two
years. This proposal would limit this con-
tribution, thereby increasing the vulner-
ability of our economy to potential future
stresses.

The proposal would subject market partici-
pants to disclosure of proprietary trading in-
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formation and new capital requirements. We
do not believe a public policy case exists to
justify this governmental intervention. The
OTC markets trade a wide variety of instru-
ments. Many of these are idiosyncratic in
nature. These customized markets generally
do not serve a significant price discovery
function for non-participants, nor do they
permit retail investors to participate. Public
disclosure of pricing data for customized
OTC transactions would not improve the
overall price discovery process and may lead
to confusion as to the appropriate pricing for
other transactions, as terms and conditions
can vary by contract. The rationale for im-
posing capital requirements is unclear to us,
and the proposal’s capital requirements also
could duplicate or conflict with existing reg-
ulatory capital requirements.

The trading of  these instruments
arbitrages away inefficiencies that exist in
all financial and commodities markets. If
dealers had to divulge promptly the propri-
etary details and pricing of these instru-
ments, the incentive to allocate capital to
developing and finding markets for these
highly complex instruments would be less-
ened. The result would be that the inefficien-
cies in other markets that derivatives have
arbitraged away would reappear.

It is also unclear who would benefit from
the proposed disclosures and regulations
other than whoever simply copied existing
products and instruments for their own
short-term advantage. Weakening the pro-
tection of proprietary intellectual property
rights in the market arena would undercut a
complex of highly innovative markets that is
among this nation’s most valuable assets.

While the derivatives markets may seem
far removed from the interests and concerns
of consumers, the efficiency gains that these
markets have fostered are enormously im-
portant to consumers and to our economy.
We urge Congress to protect these markets’
contributions to the economy, and to be
aware of the potential unintended con-
sequences of current legislative proposals.

Yours truly,
PAuL H. O’NEILL,
Secretary, Department
of the Treasury.
ALAN GREENSPAN,
Chairman, Board of
Governors of the
Federal Reserve Sys-
tem.
HARVEY L. PITT,
Chairman, U.S. Secu-
rities and Exchange
Commission.
JAMES E. NEWSOME,
Chairman, Commodity
Futures Trading
Commission.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. BENNETT. | yield a half an hour
to the Senator from Idaho.

The PRESIDING OFFICER. The Sen-
ator from ldaho is recognized.

Mr. CRAPO. Mr. President, | rise to
address the Feinstein amendment, as
the Senator from Mississippi has indi-
cated, for the third occasion that we
have debated this issue in this Con-
gress. It is important to note that each
time this amendment has been raised,
it has been defeated. Each time the
amendment has been raised, it has been
opposed by those in the regulatory
community—again as has been indi-
cated by the Senator from Mis-
sissippi—whether it be the CFTC, the
Department of the Treasury, the Board
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of Governors of the Federal Reserve, or
others. The fact is that consistently
those who are in charge of regulating,
overseeing, and managing our economy
and our financial markets have been
opposed to this amendment. The ques-
tion that we must ask ourselves is,
Why?

To do so it is important to go back
over the history of this act. The Com-
modity Futures Modernization Act
that we are debating is one with which
we have had a long history of dealing
in this Congress. In fact, before 2000,
when President Clinton was in office, a
President’s working group was estab-
lished which brought together experts
from across the industry, not only
those who were in the financial indus-
tries, but those who were regulating
the financial industries, those we have
already mentioned. The Secretary of
the Treasury, the Commodity Futures
Trading Commission, the Board of the
Federal Reserve, and others were a
part of this Presidential working
group. Those who were involved in this
Presidential working group looked at
all the different commodities that we
deal with, the different types of man-
ners in which we deal with these com-
modities, and came up with an ap-
proach to how we should reform and
modernize our law to best take advan-
tage of the types of trading contexts or
trading ideas that were utilized in the
management and trading of commod-
ities.

It is a difficult subject to talk about
because it is so complicated. The bot-
tom line is that this act was then put
forward. It was brought forward on a
bipartisan basis in Congress, studied
extensively by congressional commit-
tees after the Presidential committee
brought forward its recommendations.
And in the year 2000, reforms of the act
were implemented.

The amendment seeks to change the
structure of regulation that this act es-
tablished. The first time this challenge
to the act was brought forward, we had
occasion to have Mr. Greenspan before
the Banking Committee. Mr. Green-
span was asked in his testimony what
the proposed amendment would mean
and what this concept of derivatives,
that most people in America don’t real-
ly get very engaged with, meant to our
economy. | was the one who asked the
question at that time.

Mr. Greenspan’s answer is very illu-
minating. He said, in his opinion, in-
creasing the regulation and changing
the scheme for regulating the manage-
ment and the trading in derivatives
from that which had been put together
by the President’s working group and
approved by Congress would actually
increase the threat to our economy. In
fact, he pointed out that a very simple
way to understand derivatives is that
they are a tool by which sophisticated
participants in the market are able to
allocate risk so that those who are bet-
ter able to bear it can pick it up, and
that by being an instrument or a tool
through which we allocate risk in our
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economy, the American economy actu-
ally was able to respond more quickly,
more resiliently, and more effectively
to the threats that have faced it over
the last few years.

Had we not had the capacity for de-
rivatives transactions between sophis-
ticated buyers, had that been regulated
and diminished or pushed offshore be-
cause the United States chose to regu-
late it so aggressively, we would not
have had the resilience and the re-
sponse in our economy that we had.

We would have had a deeper trough
and a more difficult recovery. Again,
this amendment seeks to change that
regulatory system Congress and the
President and his working group so
carefully put together.

How did that act work? Well, the act
created three different categories of de-
rivatives transactions. The first cat-
egory that was fully covered and is on
an exchange—regulated exchange—
where the first category was the cat-
egory of agricultural transactions.
Those transactions are fully regulated
and fully covered under the act.

The act identified certain types of
transactions that should not be cov-
ered at all and should have no regu-
latory impact. Those were called finan-
cial derivatives. They include things
such as treasury bonds, foreign ex-
change, or interest rates—those types
of transactions that occur in the finan-
cial markets, and it was concluded
they should not have any regulation.
They were simply excluded from the
act.

A middle category was created for all
other kinds of transactions. We have,
on the one hand, agricultural trans-
actions, which are fully covered. On
the other hand, we have financial
transactions, which are fully excluded
and, in the middle, all other types of
commodities, where the energy trans-
actions fall. It has been argued today
that these energy transactions simply
are not covered. In fact, the phrase
that has been used is one that would
imply those engaged in energy deriva-
tives transactions simply don’t have
any regulatory coverage at all. The
phrase “let anything go’” has been
used, or it has been said there is lit-
erally no antifraud or
antimanipulation provision or protec-
tion in the law regarding these types of
transactions. That simply is not the
case. This middle type of transaction
was not put on an exchange because
these are not the kinds of transactions
that general investors in the market
get involved with. These are highly so-
phisticated transactions, detailed ne-
gotiations between very sophisticated
buyers and sellers, accomplishing this
result which | talked about earlier of
trading and exchanging risk. It is done
in such a way that it doesn’t effec-
tively work on an exchange. That is
why in this middle category the ex-
change was not included, but regula-
tion for price reporting, antiprice ma-
nipulation, antimarket manipulation,
and antifraud protection was included.
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So it is simply not correct to say those
engaged in energy transactions—de-
rivatives transactions—are not sub-
jected to antifraud, antimanipulation,
or price-reporting requirements. They
are, which brings to bear the question
of why we need to change this system
of regulation.

Again, on the floor today, as has been
the case in the past each time we have
debated it, the argument has been
made that the Enron transaction or
the Enron problem would not have
been a problem had we had the aggres-
sive kind of antifraud and
antimanipulation this amendment pro-
poses to create. Well, again, when we
have had experts before us, and as has
been said on the floor already by oth-
ers, the Agriculture Committee and
other committees have studied this
very carefully. The experts have said to
us there is no indication the lack of
regulatory authority, if such exists,
was any cause for what happened with
Enron, and the lack of having regu-
lated derivatives transactions, in terms
of putting them on an exchange, or
failure to have further fraud or
antiprice manipulation and enforce-
ment authority, was the cause of what
happened with regard to the Enron
transaction.

As a matter of fact, | asked that
same question, when this issue first
came up, to Alan Greenspan. He,
among many others, has indicated
there is no evidence the failure to have
more rigorous regulatory schemes in
place on derivatives transactions would
have stopped Enron from doing exactly
what it did.

Nobody is saying Enron did not vio-
late the market, that Enron did not en-
gage in price manipulation, that Enron
did not engage in these wash trans-
actions, that Enron did not engage in
fraudulent behavior. The fact is, Enron
did engage in these types of activities.
The fact is the CFTC is currently in-
vestigating and enforcing its antifraud
and antimanipulation enforcement au-
thority against Enron and others in the
market who might engage in these
types of activities.

The point is, as we proceed, we must
understand whether what happened in
terms of the Enron circumstance was
as a result of the law not being strong
enough or was simply the result of the
fact that Enron violated the law. The
fact is Enron did violate the law, those
violations are being identified, and
something over $90 million in fines and
penalties against Enron and other mar-
ket violators have already been en-
forced.

Again, the point is enforcement is oc-
curring. Why should we be concerned
about adding a further regulatory
scheme on top of that which is already
in place? It gets back to the point Alan
Greenspan made in that first hearing,
where | first asked him about the issue;
that is, we have a need in this country
for resilience in our marketplace, in
terms of allocation of risk.

Our management of derivatives is
critical in terms of how well we
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achieve that objective. If we want to
increase the regulatory burden and in-
crease the potential of diminishing our
ability in the market to have the ben-
efit of these very important types of
transactions, then we better have a
very good reason for doing so. If we
want to have the benefit of a resilient
marketplace, where derivatives trans-
actions can occur between sophisti-
cated buyers and sellers, then we want
to be very careful about how we regu-
late it or overregulate it.

| agree with anybody who says we
want to make sure there should be
antiprice manipulation or antifraud
provisions in place. We should have
those kinds of protections in place. But
we should be very careful that, as we
implement this type of regulatory
scheme, we don’t drive offshore deriva-
tives transactions or cause a loss of re-
silience in our marketplace because we
overregulate these important trans-
actions.

I note the chairman is looking to per-
haps intervene here to conduct other
business. 1 will reserve the remainder
of my time.

ORDER OF PROCEDURE

Mr. BENNETT. Mr. President, | ask
unanimous consent that the vote in re-
lation to the Feinstein amendment No.
2083 occur at 2:30 today; provided that
no second-degree amendments be in
order to the amendment prior to the
vote, with the time until then equally
divided in the usual form. | further ask
unanimous consent that following that
vote, the Senate proceed to a vote on
passage of H.R. 2622, the Fair Credit
Reporting bill. | also ask as in execu-
tive session that the Senate then pro-
ceed to executive session and an imme-
diate vote on the confirmation of cal-
endar No. 402, Roger Titus to be U.S.
District Judge for the District of Mary-
land; provided further, that following
that vote the President be immediately
notified of the Senate’s action and the
Senate then resume legislative session.
Finally, | ask unanimous consent that
there be 2 minutes equally divided for
debate prior to each of the votes fol-
lowing the first vote.

Mr. REID. Mr. President, | wonder if
my friend will modify his request to
have the votes following the first vote
be 10 minutes in length.

Mr. BENNETT. | am happy to have
the second two votes be 10-minute
votes.

The PRESIDING OFFICER.
objection?

Without objection, it is so ordered.

Mr. BENNETT. Mr. President, | ask
the Senator from lIdaho if he has fur-
ther comments.

Mr. CRAPO. | do. | will need 3 or 4 or
5 minutes.

Mr. BENNETT. | yield 5 more min-
utes to the Senator from ldaho.

The PRESIDING OFFICER. The Sen-
ator from ldaho.

Mr. CRAPO. Mr. President, | want to
conclude by once again going over the
material that has already been put into
the record by Senator COCHRAN from
Mississippi.

Is there
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As | indicated, as we have gone
through this battle—now the third
time—and the debate over whether we
should change the manner in which we
address derivatives transactions in this
country, each time those who are
charged with regulating and overseeing
these types of concerns have weighed
in in opposition to this amendment. |
simply want to go through some of the
points they have made from the mate-
rials. Again, they are already a part of
the record.

The first time we debated this
amendment, back in September, a let-
ter was submitted by Alan Greenspan,
Chairman of the Board of Governors of
the Federal Reserve System, Paul
O’Neill from the Department of Treas-
ury, Mr. Harvey Pitt, Chairman of the
U.S. Security and Exchange Commis-
sion, and James E. Newsome, Chairman
of the CFTC.

In their letter at that time, they
pointed out that this proposal would
subject market participants to disclo-
sure of proprietary trading information
and new capital requirements.

The capital requirements, | under-
stand, have been dropped in this
amendment. But as they go forward,
they explain they don’t believe a case
exists in public policy to justify this
increased level of Government inter-
vention.

The OTC markets, they state, trade a
wide variety of instruments. Many of
them are idiosyncratic in nature. They
are customized markets and do not
generally serve a significant price dis-
covery function for nonparticipants,
nor do they permit retail investors to
participate.

Again, this is not a market in which
general investors participate. Highly
sophisticated investors engage in these
transactions. There has been some de-
bate they have actually created the
market through wash transactions and
other activity. My point is that type of
manipulation, either through manipu-
lating a price or through other activi-
ties, such as wash trades, is already
regulatable and being addressed by the
CFTC.

They go on to make the point: The
trading of these instruments arbitrages
away the inefficiencies that exist in all
financial and commodities markets,
and that we should not cause increased
regulatory burdens on those important
functions in our economy.

Then again in June, when we ad-
dressed this issue last, the same group
responded again to the same proposal.
They wanted to point out then that
with regard to the argument there was
all of this bad activity taking place
and we needed to pass new laws to stop
this bad activity, the same group of
regulators—the Treasury, the Federal
Reserve System, the Securities and Ex-
change Commission, and the CFTC—
stated they have brought formal ac-
tions against Enron, Dynegy, and El
Paso for market manipulation, wash or
roundtrip trades, false reporting of
prices, and operation of illegal mar-
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kets, and these actions have already
resulted in substantial monetary pen-
alties and other sanctions.

Again, the point there is, as | made
earlier, that we are enforcing the exist-
ing regime.

Lastly, if there is still concern that
we don’t have enough protection in the
law, our current chairman of the En-
ergy Committee, Senator PETE DOMEN-
Icl, and those who are working with
him from the Agriculture Committee,
and others are beefing up those protec-
tions in the current law.

A letter which, again, the Senator
from Mississippi has already put in the
RECORD, coming from Senator COCH-
RAN, myself, Senator DOMENICI, and
Senator MILLER, explains that the En-
ergy Policy Act, which we are now
working through in conference, will
contain increased protection against
fraud and price manipulation which ad-
dresses the EnronOnline problems that
have been raised by the Senator from
California.

Even if the current situation in the
law was not already satisfactory, we
are increasing the antifraud and
antimanipulation provisions to make
certain that any concerns about this
possibility occurring again are ad-
dressed as we focus the regulation
without trying to do something to our
derivatives markets that would cause a
reduction in the resiliency of U.S. mar-
kets.

Mr. President, | reserve the remain-
der of my time.

The PRESIDING OFFICER. The Sen-
ator from Utah.

AMENDMENT NO. 2084

Mr. BENNETT. Mr. President, | send
an amendment to the desk on behalf of
myself and Senator KoHL and ask for
its immediate consideration.

The PRESIDING OFFICER.
objection?

The Senator from California.

Mrs. FEINSTEIN. Is this meant to be
an amendment to my amendment?

Mr. BENNETT. No, the unanimous
consent agreement, | say to the Sen-
ator from California, is that no second-
degree amendments are in order to her
amendment.

Mrs. FEINSTEIN. Correct.

Mr. BENNETT. This is a freestanding
amendment separate and apart. If the
Senator from California prefers, 1 can
wait until after the vote to offer this
amendment. This is a housekeeping ac-
tion.

Mrs. FEINSTEIN. Will the Senator
be quick? | want to address some of the
comments that have been made.

Mr. BENNETT. I will, indeed.

The PRESIDING OFFICER. Is there
objection to the consideration of the
amendment?

Without objection, the clerk will re-
port.

The bill clerk read as follows:

The Senator from Utah [Mr. BENNETT], for
himself and Mr. KoHL, proposes an amend-
ment numbered 2084.

Mr. BENNETT. Mr. President, | ask
unanimous consent that the reading of
the amendment be dispensed with.

Is there
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The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 79, between lines 7 and 8, insert
the following new section:

““SEC. . Statements made by the Chair-
man and/or Ranking Member of the Agri-
culture Appropriations Subcommittee, and
colloquies engaging the Chairman and/or
Ranking Member of the Agriculture Appro-
priations Subcommittee, given on the Sen-
ate Floor or submitted for the Record during
Senate consideration of this Act shall be
deemed part of Senate Committee Report
108-107 for purposes of conference with the
House of Representatives.”.

Mr. BENNETT. Mr. President, this
amendment provides that statements
made by Senator KoHL and myself, as
well as colloquies we have with our col-
leagues during consideration of this
bill would be germane for conference
with the House. | urge adoption of this
amendment.

The PRESIDING OFFICER.
further debate?

If not, the question is on agreeing to
the amendment.

The amendment (No. 2084) was agreed
to.

Mr. KOHL. I move to reconsider the
vote.

Mr. BENNETT. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. Who
yields time?

The Senator from California.

AMENDMENT NO. 2083

Mrs. FEINSTEIN. Mr. President, |
would like to try to respond to some of
the comments that have been made.

I believe the CFTC has antifraud and
antimanipulation oversight on futures
exchanges but not on over-the-counter
energy trades. That is the difference
here. We would cover over-the-counter
energy trades and particularly those
trades that are electronic.

I also want to show where existing
law is inadequate. There is a case that
has just been brought to my attention
which | think shows that the existing
law is inadequate, and this is what we
are trying to fix.

Two energy traders from the energy
firms Dynegy and El Paso were charged
by the U.S. Government with reporting
false information on a number of
trades—at least 48 trades. They falsely
reported the number and the prices
used in trades they conducted involv-
ing natural gas in an attempt to influ-
ence the natural gas spot price indices.

The Federal indictment charged
them, among other matters, with wire
fraud and violation of the Commodity
Exchange Act, which is what we are
talking about, provisions prohibiting
price manipulation and dissemination
of false information about energy com-
modity rates.

The Federal court allowed the wire
fraud charges, but it dismissed the
Commodity Exchange Act charges on
the ground that the wording of the act
failed to prohibit persons from know-
ingly providing false information.

Is there
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While the CEA used the word ‘‘know-
ingly”” in an earlier part of the provi-
sion, the court ruled that the word had
to be repeated in the section prohib-
iting false information.

The Feinstein-Lugar-Levin amend-
ment would clarify the wording of the
CEA provision to resolve the problem
identified by this Federal district court
in the case of the United States of
America v. Michelle Valencia, Criminal
Action No. 8-03-024.

That is a pretty clear indication of
where present law is not adequate.
These were bogus trades. These trades
never took place. There were totally
bogus, and yet the wording in the Com-
modity Exchange Act, which we are
trying to fix, was judged by the court
as too vague to take any action.

Second, | want to make this point:
What we are trying to do is prevent
fraud and manipulation. We are trying
to prevent it and deter it from hap-
pening. The soft penalties we have now
don’t prevent it. That should be very
clear. We toughen the penalties in the
Electricity Act and in the National Gas
Act. Clearly, a number of these
schemes that Enron practiced, whether
it was Death Star, Ricochet, or Black
Widow, or any of these other terrible
schemes, took place. Our bill would
specifically prevent them.

We are trying to prevent and deter,
and the way we do that is by strength-
ening the law.

I am really puzzled by the adminis-
tration’s position. I am really puzzled
because it seems to me they should be
on the side of the American people, not
on the side of the traders and those
who want to get rich quick from this
open marketplace.

Additionally, it is interesting to me
that the President’s working group,
when it came out in 1999, specifically
said:

“Due to the characteristics of mar-
kets for nonfinancial commodities with
finite supplies’’—that is energy—‘*how-
ever, the working group is unani-
mously recommending that the exclu-
sion’’—the exclusion from the bill—
““not be extended to agreements involv-
ing such commodities.”

So beginning in the year 2000, they
have done a total switch and | do not
understand why, particularly after the
events of 2000 and 2001, where we know
fraud and manipulation was explicit.
Now when the Government tries to go
after two companies for bogus trades, a
court finds the Commodities Exchange
Act is inadequate; it is vague.

Why would people oppose what we
are trying to do? | think we are on the
side of the angels.

Let me quickly go over some points.
Why do we need this legislation? We
need it because companies are now per-
mitted to trade large amounts of en-
ergy in virtually unregulated markets,
which makes it easier for unscrupulous
companies such as Enron to manipu-
late the price of energy. The bill would
close the Enron loophole that allows
this unregulated trading.
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Secondly, do we have any examples
of how these markets have been manip-
ulated? FERC recently released a 1-
inch thick report on how the markets
for electricity and natural gas in the
western United States were manipu-
lated in 2000 and 2001. So we know it
happened. The FERC found Enron and
other companies lied about the prices
of their trades, reported fictitious
trades to drive up prices, did wash
trades with each other, and engaged in
rapid trading to drive prices up and
then back down, reaping millions of
dollars of profits in the process and
costing customers billions of dollars in
unjustified energy costs. That is ac-
cording to FERC. That is a finding in
their study. Yet people still oppose this
legislation. Unbelievable.

Would this legislation have pre-
vented these manipulations? Under
current law, the CFTC is totally in the
dark about what goes on in the over-
the-counter markets. Under this legis-
lation, manipulation in these markets
would be a felony and the CFTC would
get reports about large trades in the
over-the-counter markets, so it would
be able to monitor these markets,
something it cannot do now. Should
anybody be able to escape from ongo-
ing monitoring of what they do in
these markets, big traders? | do not
think so. Yet they are in this little
loophole that was created. That was
the purpose of the loophole, to prevent
anybody from looking; keep no records.
Therefore, they are not going to be
able to catch us, and there will be a
weak law so it will not be sustained in
court when they try to bring a case.

Another question: Enron is bankrupt.
A number of traders have been fined
and energy trading is back on the rise.
The marketplace seems to be cor-
recting itself. Why is this legislation
needed?

It is needed to avoid more problems
like we have just had. Although every-
thing mentioned in the question | just
asked may be true, there is one other
significant fact. The consumers and
businesses that paid higher prices have
only recovered a small fraction of their
losses. It is better to prevent the ma-
nipulation and the losses from hap-
pening than try to make up for them
after they take place. That is the
point. What our agencies have shown is
there is, up to this point at least, no
way for an aggrieved marketplace to
recover its losses from fraud and any
manipulation. Therefore, it should be
our job to see the laws are accurate
and in place to prevent this kind of ac-
tivity from taking place in the begin-
ning. That is where increasing the pen-
alties comes in.

Imagine, a $2,000 penalty for doing
this. That is nothing. That is not even
a slap on the wrist for multibillion-dol-
lar companies.

How does one respond to the concerns
that this legislation will increase costs
and uncertainty and scare off invest-
ment in the energy markets? It will
not. The regulated U.S. commodities
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markets are the most successful and
reliable in the world. Ever since the ag-
ricultural exchanges were first regu-
lated, we have heard dire predictions
from commodities traders that regula-
tion will drive business overseas. In
fact, the opposite has happened. We
have seen a flight to quality as inves-
tors seek safe and reliable markets.
That is a fact. This helps the market.

Many traders and energy companies
have said the actual cost of compliance
with this legislation will be minimal.

The final question: Why should en-
ergy derivatives be regulated dif-
ferently or more stringently than fi-
nancial derivatives? Because we do not
touch financial derivatives. Mr. Green-
span, please know that.

The price of energy derivatives can
be manipulated by manipulating the
supply of the underlying energy com-
modity. The price of financial deriva-
tives is very difficult to manipulate be-
cause it is difficult to manipulate the
price of financial measures underlying
the instruments, which generally are
not commodities but abstract financial
measures such as interest rates and
currency exchange rates.

Then again, in 1999, the President’s
working group saw this. They rec-
ommended they not put energy into
the loophole. The Congress saw dif-
ferently and put energy into this loop-
hole, and the never-never land of se-
crecy went on. These bogus trades were
enabled. These bogus trades took place.

There are cases being brought, and
we are even finding that the law is in-
adequate because a court has said it is
too vague. We correct that.

I think this is really an important
amendment. | do not think | could live
with myself if | did not try to do it. If
we lose today, believe me, I will come
back again and again, because we saw
what happened. We know there was
massive fraud and manipulation. We
know the loophole was there. We know
there is no transparency, no record, no
audit trail, and no antifraud and
antimanipulation oversight for any
over-the-counter energy trade. That is
what we are trying to do.

My colleagues have referred to fu-
tures exchanges rather than over-the-
counter energy trades, and that is what
we are referring to in this bill. Please,
I know back here people look at the
West and they say, aha, it is not us,
but what | say to them is some day it
could be them. Do they not want the
law right? Do they not want to be pro-
tected? Do they not want a record kept
so the regulatory agency can look at
it? | really hope the answer is yes, and
I hope this Senate will vote for this
amendment.

If there are no further comments, I
will yield the remainder of my time. If
there are, | reserve the remainder of
my time.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. BENNETT. Mr. President, | un-
derstand there will be a response on
this side so | would recommend to the

CONGRESSIONAL RECORD — SENATE

Senator from California that she hang
on to all the cards she has.

Mrs. FEINSTEIN. | thank the Sen-
ator. | will do that.

Mr. BENNETT. | yield 10 minutes to
the Senator from Idaho.

The PRESIDING OFFICER. The Sen-
ator from ldaho is recognized.

Mr. CRAPO. Mr. President, | would
like to respond to some of the points
my colleague from California has made
and try to further clarify some of these
issues. It appears there may be a dif-
ference of understanding between us as
to just what the CFTC actually has ju-
risdictional authority over. My col-
league from California has indicated
that the antifraud and
antimanipulation provisions in the
Commodities Futures Modernization
Act do not apply to over-the-counter
trades. My understanding is very dif-
ferent from that. In fact, it is my un-
derstanding that the CFTC has
antimanipulation authority that al-
lows the Commission to obtain books
and records from any market partici-
pant when the CFTC believes the prices
are being manipulated. In fact, as | had
indicated In my previous comments,
enforcement authority with regard to
market manipulation and price manip-
ulation is being undertaken with re-
gard to Enron.

The question here is whether there is
a standardized set of books and records
that are required of each participant.
In that case, that is correct; the act
does not put the full level of regulation
onto those in the energy derivatives
markets, only on agricultural commod-
ities. So that might be the difference
we are talking about. But the fact is,
the distinction here is whether there is
an exchange type of document disclo-
sure as opposed to simply the type of
document disclosure that the CFTC
can ask for if it is investigating alleged
price manipulation.

Second, the Senator from California
indicated that she believed the pen-
alties were too soft, and her legislation
addressed that issue. | suppose there is
not a lot of disagreement. I have not
really talked with other Members of
the Senate about it. 1 don’t know if
there is a lot of disagreement in
strengthening the penalties, but that is
not really all this amendment does. In
fact, it is not really the focus of this
amendment. What this amendment
does, as | said before, is it increases
and creates an entirely new regulatory
regime for the management of deriva-
tives transactions in energy.

I think this next point is a very crit-
ical point that we need to address. The
Senator from California said in 1999 the
working group said that energy trans-
actions should not be excluded from
the act. I am not familiar with the
exact quotation or document that is
being referred to there. But if the word
“‘excluded” is the word the President’s
working group used, then that makes
sense because, as | said earlier in my
remarks, the act that we established
after the President’s working group
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went through its analysis created three
different categories: Those that were
included, those that were excluded, and
those that were exempted. Why they
use the word ““‘exempted’ as opposed to
some other category, | don’t know. But
there is a real distinction in this law
between the word ‘‘excluded,” which
means they are not covered, and the
word “‘exempted,”” which means they
are not required to be registered on an
exchange.

Those that are in the exempted cat-
egory are not excluded, which is what
the 1999 working group apparently rec-
ommended for energy. Energy trans-
actions in derivatives are not excluded,
they are exempted, which means they,
along with every other commodity
transaction except for agricultural and
financial transactions, are required to
be subject to the reporting and inves-
tigatory antifraud and
antimanipulation provisions of the act.
That is what we are debating here.

Finally, the Senator from California
mentioned a case where the court did
say there was a sufficient lack of clar-
ity in the act that it could not be en-
forced against knowing and willful con-
duct. That is correct. That case, to my
knowledge, is one of the only, if not
the only, case in the country where
there has ever been a court ruling that
did not give the CFTC the authority it
needs to go after this type of conduct.

As | indicated in my earlier remarks,
the Energy bill, which we are now put-
ting together in the Energy conference,
is correcting the problem that came up
with that case. | actually have the lan-
guage in front of me that is being
changed in the law to address the con-
cern raised by that case.

So because there is a case where the
court said the language needs to be
tightened up a little bit, that does not
mean we then need to create a whole
new regulatory regime for the manage-
ment of derivatives. What it means is
we need to correct that problem that
the case law pointed out in the statute
to be sure that the antifraud and
antimanipulation language is able to
be enforced as we intended it to be.
That is exactly what the chairman of
the Energy Committee and the others
of us who submitted this letter have
stated is being corrected in the Energy
bill.

Then just one final comment. There
was some question as to whether Mr.
Greenspan or those of us on this side
were making a distinction between fi-
nancial derivatives or energy deriva-
tives. | can assure those who were in-
volved in the debate on all sides that
Chairman Greenspan, as well as the
rest of us, understand that we are talk-
ing about different types of derivatives
when we talk about financial deriva-
tives or energy derivatives or agricul-
tural derivatives or other types of
transactions in these commodities. The
fact is, whether it is agriculture or en-
ergy or financial or other types of com-
modities, the manner in which we regu-
late them has incredible impacts on
the way in which the markets operate.
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I will conclude my remarks at this
time by asking unanimous consent to
have printed in the RECORD a letter
which was delivered to me today, again
by Alan Greenspan, responding this
third time to the issue, and discussing
the reasons our market needs to retain
its resilience as we deal with the man-
agement of different types of very so-
phisticated transactions like these de-
rivatives transactions.

I ask unanimous consent this letter
be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

BOARD OF GOVERNORS,
FEDERAL RESERVE SYSTEM,
Washington, DC, November 5, 2003.
Hon. MICHAEL D. CRAPO,
U.S. Senate,
Washington, DC.

DEAR SENATOR: You have asked me for my
views on Senator Feinstein’s latest proposal
for additional regulation of energy deriva-
tives. By imposing large trader reporting re-
quirements on bilateral transactions in en-
ergy commodities, the proposal would take
the first steps toward introduction of an ex
ante prophylactic regulatory regime for the
OTC energy derivatives markets. Such a re-
gime would undermine market discipline to
the extent that market participants come to
depend on the Commodity Futures Trading
Commission (CFTC) to protect their inter-
ests and therefore fail to do more to protect
themselves. Reliance on market discipline
rather than government regulation has al-
lowed derivatives markets to allocate risks
very flexibly and effectively, which has con-
tributed importantly to the resiliency of our
financial system and our economy.

In my view, concerns about market manip-
ulation in the energy derivatives markets
would be addressed more effectively by a
combination of: (1) enhanced market dis-
cipline on the processes through which price
data are gathered and price indexes are con-
structed, and (2) more vigorous exercise of
the CFTC’s existing ex post enforcement au-
thority with respect to market manipula-
tion. Some clarification of the CFTC’s en-
forcement authority would be desirable, but
it is not at all clear that the provisions in
the proposed amendment are the best way to
accomplish that goal.

Sincerely,
ALAN GREENSPAN.

Mr. CRAPO. With that, | withhold
my further remarks. | suspect we may
need to get into a little bit of debate on
these issues, and that may help us to
bring focus on what the differences and
concerns we have are. But | withhold
further remarks at this time.

The PRESIDING OFFICER (Mrs.
DoLE). The Senator from California.

Mrs. FEINSTEIN. Madam President,
I would like to respond to the Senator.
I think this discussion is constructive
and | am pleased to partake in this ex-
change with my good friend from
Idaho.

This is a report entitled ‘““The Over-
the-Counter Derivatives Market in the
Commodity Exchange Act” which was
written by the President’s working
group on financial markets in 1999.

On page 16 of that report, it goes on
to say—and | want to read it in its con-
text:

Due to the characteristics of markets for
nonfinancial commodities with finite sup-
plies—
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Which energy would be one—
the working group is unanimously recom-
mending that the exclusion—

In other words, the loophole—
not be extended to agreements involving
such commodities. For example, in the case
of agricultural commodities, production is
seasonal and volatile and the underlying
commodity is perishable, factors that make
the markets for these products susceptible to
supply and pricing distortions and to manip-
ulation. There have also been several well
known efforts to manipulate the prices of
certain metals by attempting to corner the
cash or futures markets. Moreover, the cash
market for many nonfinancial commodities
is dependent on the futures market for price
discovery. The CFTC, however, should retain
its authority to grant exemptions for deriva-
tives involving nonfinancial commodities as
it did in 1993 for energy products, where ex-
emptions are in the public interest and oth-
erwise consistent with the Commodities Ex-
change Act.

Then the loophole was promulgated.
The section of the Commodities Ex-
change Act which contains that loop-
hole is section 2(g) and is titled, ““Ex-
cluded Swap Transactions.”

The section reads, No provision of
this Act (other than section 5a (to the
extent provided in sections 5a(g)), 5b,
5d, or 12(e)(2) shall apply to or govern
any agreement, contract or transaction
in a commodity other than an agricul-
tural commodity if agreement, con-
tract or transactionis . . .

And then it goes on.

This section in the Commodities Ex-
change Act is what creates the loop-
hole, and that is the problem that we
are trying to correct in this legisla-
tion. | believe we do correct it.

Again, it is very hard for me—and
this might have something to do with
the fact we went thorough it the west—
to understand why we would not want
to deter this activity and strengthen
the rules to prohibit such manipulation
from happening in the future.

We want to be very certain that with
all of this kind of trading, including
over the counter trades and electronic
trades, that the records are kept and
there is an audit trail clearly exists
and there is an opportunity for the
Commodity Futures Trading Commis-
sion to note something may be wrong
and hold the proper investigation. This
is no more and no less than what exists
on the exchange today.

Why should this secret world of trad-
ing be allowed to exist? | know people
get rich through it. This secret trading
world allows people to get rich by en-
gaging in fraudulent trades, as was
seen during the Western energy crisis.
It is this type of manipulative behavior
that we are trying to stop.

I can’t understand why the adminis-
tration would not want to support this.
When Mr. Greenspan came in and
talked to me a few years ago when we
first proposed this legislation, his main
concern was financial derivatives. This
is why we made certain, as | have said
in my comments, that this legislation
does not concern financial derivatives.
He may well have expanded his view to
all kinds of over-the-counter trades
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since then, but at the time | sat down
and met with him, that was not his po-
sition.

Regardless, we are talking about pub-
lic policy. We are talking about pro-
tecting the people of America. We are
talking about strengthening the law so
that what happened on the west coast
can never happen in the Midwest or on
the east coast or any part of the na-
tion.

I mentioned what the attorney gen-
eral of the State of New York—the at-
torney general, not a deputy—Mr.
Spitzer, has written. Once again, let
me read what he said. He is the one
who prosecutes many of these cases
and | really think his views in this area
should make a difference.

He says:

I urge your amendment’s adoption. In addi-
tion to providing wholesale electricity mar-
kets, the transparency vital to effective
competition, the amendment closes loop-
holes used to manipulate energy markets. It
improves the ability to detect fraud and
other manipulation, and it deters manipula-
tion by establishing substantive penalties.

This is the attorney general of the
State of New York who is going to be
prosecuting many of these cases. He
says it is a wise thing to do, it is a pru-
dent thing to do, and you should do it.

He also says that this amendment
makes a major contribution to com-
petitive energy markets by initiating
an electronic information system to be
operated through the Federal Energy
Regulatory Commission. | have already
talked about this. Earlier, | said how
this legislation will provide open ac-
cess to comprehensive, timely, and re-
liable wholesale electricity and trans-
mission prices. The attorney general
repeats that. He says:

The reliability of market information
would be markedly improved by the amend-
ment’s—

Don’t we want that? | think so—
general prohibition on manipulation of the
purchase or sale of electricity, or the trans-
mission services needed to deliver electricity
and by the specific prohibition of the round
trip trading manipulation used so effectively
to inflate electricity prices to the public’s
injury.

This is the prosecutor in one of the
main States that would have this kind
of litigation.

Then he goes on to say:

Enforcement of the law and regulation
safeguarding our energy markets would be
greatly aided by other reforms the amend-
ment provides. The amendment would repeal
the so-called Enron exemption which shields
large energy traders from oversight.

Once again, | want to iterate that
this is the attorney general of New
York speaking.

In addition, the amendment would apply to
anti-manipulation and anti-fraud provisions
of the Commodity Exchange Act—

| just read to this provision to you.
Clearly this section of the Act is inad-
equate by anybody’s reading to effec-
tively regulate all energy trans-
actions—

Our legislation would improve the Federal
Energy Regulatory Commission’s ability to
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address complaints, and it would lift the re-
striction on the Federal Energy Regulatory
Commission’s authority to order refunds.
These reforms will make accountable par-
ties, which are currently beyond the law’s
reach accountable for their actions and will
increase recovery of overcharges.

Once again, | ask, don’t we want to
do this? Do we really want to protect
these people who are willing to do such
harmful things to the American peo-

le?

P I am shocked at the administration’s
letter. I thought they were there to
protect the public.

I thank the Chair.
mainder of my time.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. BENNETT. Madam President, 1
yield an additional 10 minutes to the
Senator from ldaho and allow him to
yield back whatever time he might de-
cide not to use.

The PRESIDING OFFICER. The Sen-
ator from ldaho is recognized.

Mr. CRAPO. Thank you very much,
Madam President. | will try to be brief.

I wish to respond to what really has
become the one focal point in the dis-
cussion we have been having over the
last few minutes; that is, whether the
Commodity Futures Trading Act ap-
plies and provides tools to protect
against over-the-counter trades and de-
rivatives. There isn’t any difference be-
tween us in regard to that.

The Senator from California said:
Would we want to protect people who
would do all of these bad things? She
indicated from the letter she read from
the attorney general of New York that
we were shielding large over-the-
counter trades from oversight. 1 will
simply say again that this is not the
way the laws have been interpreted by
the authorities of the government who
administer this act, and it is not the
way the law has been interpreted by
those who were involved in writing the
act. Frankly, with the exception of one
case of a word change correction in the
energy conference bill to address the
issue—with the exception of that one
case, to my knowledge, there is no in-
dication that the CFTC does not have
authority to regulate these trades.

Let me go on. | will go back to the
letter of June 11. This is a letter from
the Department of the Treasury, the
Board of Governors of the Federal Re-
serve System, the U.S. Securities and
Exchange Commission, and the Com-
modity Futures Trading Commission in
which they state they were aware that
one of the arguments was they do not
have the authority or that adequate
regulation is not taking place.

This is a letter written to me and to
Senator ZELL MILLER, whom | com-
mend for his efforts in this matter.
They state in the letter:

As you know, the Commodity Futures
Trading Commission has brought formal ac-
tions against Enron, Dynegy, and EIl Paso for
market manipulation, wash—roundtrip—
trades, false reporting of prices, and oper-
ation of illegal markets.

If they don’t have the authority
under the act to regulate price manipu-

I reserve the re-
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lation or other market manipulations,
then how could they have brought for-
mal actions to enforce it? Not only do
they bring formal actions but the Secu-
rities and Exchange Commission, the
Federal Energy Regulatory Commis-
sion, and the Department of Justice
have also initiated formal actions in
the energy sector.

At the time of this letter, which was
last June, they indicated:

Some of these actions have already re-
sulted in substantial monetary penalties and
other sanctions. These initial actions alone
make clear that wrongdoers in the energy
markets are fully subject to the existing en-
forcement authority of Federal regulators.

We can debate about whether we
should increase the penalties or add
more regulations on top of this, but the
fact is that under the Commodity Fu-
tures Trading Act, anti-price-manipu-
lation and other antifraud provisions
are enforceable.

I wish to go back also to one other
comment the Senator from California
made. She read to us out of the 1999 re-
port of the President’s working group.
| listened very carefully to the words
she was reading because it is important
to understand the usage of words by
the President’s working group.

I will go back again to when the
President’s working group rec-
ommended how to create this statutory
system. When Congress adopted that
recommendation and made it law, we
created three categories—included, ex-
empted, and excluded. What this work-
ing group language which was read to
us said was that due to the characteris-
tics of nonfinancial commodities, ex-
clusion was not intended or not rec-
ommended.

That is exactly, in fact, what we did
in the law. We did not exclude the en-
ergy sector. We put it in the middle
category, which is exactly where their
working report said it should go. It
said they should have authority to be
exempted. It was put in the ‘“‘exempt-
ed” category which, again, although
that exempted word makes it sound as
if they are excluded, is not the way the
wording of the statute works. The ex-
empted category is fully subject to
antifraud and antiprice manipulation
protections and to record-reporting re-
quirements imposed by the CFTC.

Again, we may have a difference of
opinion on where the reach of the law
is, but the bottom line is the agencies
involved in administering these and
other laws are fully enforcing the law.

I conclude by reading one further let-
ter sent to the Honorable BiLL FRIST
and ToM DASCHLE yesterday by a num-
ber of associations. | will read the
names of the associations. These are
not just energy companies but compa-
nies, associations, and groups involved
with the management of our economy
from many different perspectives. They
point out that the President’s working
group’s approach, which we have been
debating today, has been applied and
that enforcement actions are taking
place. In their words:
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These actions make it clear that wrong-
doers in the energy markets are fully subject
to the significant authority of federal and
state authorities.

Again, in their words:

Led by the CFTC, federal and state au-
thorities are currently investigating 32 com-
panies and since last year the Commission
has entered into six settlements collecting a
total of $96 million in civil penalties from
energy companies and power merchants for
attempting to manipulate energy prices.

Again, if they do not have the au-
thority to regulate, they are certainly
doing a good job of regulating. They
have collected over $96 million in civil
penalties and continue to enforce the
act.

Signers of this letter are: the Amer-
ican Bankers Association, the ABA Se-
curities Association, the Association
for Financial Professionals, the Bond
Market Association, EMTA, the Finan-
cial Services Roundtable, the Foreign
Exchange Committee, the Futures In-
dustry Association, the International
Swap and Derivatives Association, the
Managed Funds Association, the Na-
tional Mining Association, and the Se-
curities Industry Association.

I bring that up simply to point out
that not only are those agencies in our
Government—such as the Department
of the Treasury and the CFTC and the
Federal Reserve and others—concerned
about this, but those in the industry,
those operating in our financial indus-
tries are concerned about what this
will do to our economy and the resil-
ience of our ability to manage risk in
our economy.

One of the factors that gives us the
ability to have the strongest economy
in the world is our ability to utilize
these types of transactional authori-
ties to allocate risk in a way that gives
us the resiliency to defend against the
kinds of threats against our economy
we faced over the last few years.

| yield back the remainder of my
time.

The PRESIDING OFFICER. Who
yields time?

Mr. BENNETT. Madam President,
what is the time situation?

The PRESIDING OFFICER. The Sen-
ator from Utah has 3 minutes 16 sec-
onds and the Senator from California
has 2 minutes 15 seconds.

Mr. KOHL. Madam President, | would
like to make a brief statement on this

amendment. This is a complicated
issue.
The PRESIDING OFFICER. Who

yields time?

Mrs. FEINSTEIN. 1 would be very
happy to yield my 2 minutes to the
ranking member if I might have 3 min-
utes to conclude.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KOHL. This is a very com-
plicated issue. This is an issue on
which the Senator from California has
spent a lot of time. | believe she knows
it thoroughly. Her proposal would
bring more transparency to the deriva-
tives market, something we should all
support. With above-board transparent
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markets, derivatives trading will never
be taken seriously and investors will
always be at risk of being taken advan-
tage of. | will be supporting the Fein-
stein amendment. | urge fellow Sen-
ators to do the same.

The PRESIDING OFFICER. Who
yields time?

Mrs. FEINSTEIN. Madam President,
there really is a difference of opinion. |
would like to have the time to read
part of the transcript in a hearing on
the Committee on Agriculture on July
10. A gquestion that Senator CRAPO asks
to Mr. Newsome of the CFTC.

Senator CRAPO: | know we have been over
this before but | want to be sure that | have
it right. As | listened to the testimony of
both of you it seems to me that there is ac-
tually a lot more agreement than disagree-
ment with respect to what we ought to be
doing and where we ought to be. The dis-
agreement, as | understand it, is over wheth-
er 2G excludes from the fraud and manipula-
tion provision swap transactions.

Now, swap transactions are the domi-
nant majority of what goes over the
over-the-counter market.

I am correct about that. Would the two of
you agree that is the core of the disagree-
ment between your testimony?

Mr. Newsome: 2G certainly does exclude
swap transactions.

That is my point. And he is testi-
fying to it in this committee that this
is not covered by the CFTC.

It goes on.

Senator CRAPO: It excludes them from
fraud and manipulation protections.

Mr. Newsome: 2G excludes them from juris-
dictions of the CFTC.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. BENNETT. Madam President, |
yield 2 minutes to the Senator from
Wyoming.

Mr. ENZI. Madam President, | rise to
oppose this issue.

I ask unanimous consent that an ar-
ticle from the Wall Street Journal that
explains how small firms are poten-
tially affected by this amendment, a
way that small firms have had for
hedging so they could stay in business
in markets that fluctuate dramatically
so they could keep a level price for
consumers and still make a profit, be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Wall Street Journal, Nov. 3, 2003]
SMALL FIRMS ARE TURNING TO FINANCIAL
FUTURES FOR FUEL
(By Russell Gold)

DALLAS.—Deregulated energy markets
have taken their fair share of criticism in re-
cent years. But that hasn’t scared off some
of the nation’s small-business owners, who
are betting that the wild and woolly world of
the financial-futures markets will provide
more price stability than the stodgy regu-
lated utilities.

That's a big departure. Typically, small
businesses have relied on the regulated utili-
ties for their energy needs. But in the past
three years, natural-gas prices have surged
and the regulated utilities have been slow to
find ways to put a lid on the trend. That’s
opened the doors to marketers that can use
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financial derivatives and fixed-rate contracts
to offer stable pricing for customers.

By the end of this year, an estimated
550,000 commercial clients nationwide will
have purchased fixed-price, natural-gas con-
tracts through energy marketing middle-
men, according to Kema, a consulting firm
in Fairfax, Va., that researches retail-energy
markets. That represents a 10% increase
from two years ago. ‘“We are seeing slow and
steady growth’ in small businesses switch-
ing from utilities to deregulated energy mar-
keters for fuel supplies, says Kema’s natural-
gas research director, Gerry Yurkevicz.

LOCKING INTO FIXED PRICES

In the past, only large industrial compa-
nies would take such risks. But an increas-
ing number of small and midsize businesses,
including property managers, hospitals and
fast-food franchises, are locking in a fixed
price rather than watching their energy bills
gyrate from month to month. If they’re
lucky, they will save money on fuel. But if a
warm winter causes prices to collapse, they
may end up spending more on natural gas
than what utilities would charge.

But for most small businesses, natural-gas
marketers have something to offer besides
the possibility of lower prices: They can offer
near-term price stability. This allows busi-
nesses to set their energy budgets for the
year and not worry.

Mark Beffort, president of a real-estate-
management concern in Oklahoma City re-
cently made the switch. Instead of buying
natural gas from the local utility for a 22-
story suburban office tower he manages, he
works with natural-gas marketer Clearwater
Enterprises LLC. This past fall, Mr. Beffort
called Clearwater and chewed over whether
to but natural gas for the winter or wait.
“Do we want to lock or do we want to gam-
ble?”” he asked. Last month, a government
report on levels of natural gas stored in res-
ervoirs for winter use sent natural-gas prices
down. At the urging of Clearwater, Mr.
Beffort bought on the drop. He orally agreed
to take enough natural gas to heat the office
tower at a fixed price. Clearwater then
locked in supply using a combination of fu-
tures contracts and fixed-price deals with
producers.

““Customers can fix their energy budgets at
the beginning of the year,” Mr. Yurkevicz
says. ““They can set it and forget it.”” By con-
trast, regulators set up rules that discourage
utilities from hedging, making retail prices
almost as volatile as natural-gas prices.

For most of the 1990s, natural-gas prices,
as measured by tradable futures contracts on
the New York Mercantile Exchange, held
stable at about $2.50 per million British ther-
mal units. Since 2000, however, the price has
whipsawed, and the average cost so far this
year has exceeded $5 per million BTUs.

Many marketing firms are targeting small-
er and smaller commercial customers. Peo-
ples Energy Services, a unit of Chicago-based
Peoples Energy Corp., reported it number of
commercial clients jumped 20% to 13,073 for
the year ended Sept. 30. Meanwhile, the com-
pany’s average customer usage decreased by
9% to 3.2 million cubic feet, as the energy
marketer takes on more smaller customers.

UGI Energy Services, a subsidiary of sub-
urban Philadelphia-based UGI Corp., has
more than quadrupled its number of cus-
tomers since 1999. Over the same span, its av-
erage customer usage has dropped 13%, to 23
million cubic feet. “We view ourselves as
risk managers,” says UGI Energy Services
President Bradley Hall. ‘““What most people
are looking for its stability.”

SWITCH TO PROPANE

That’s what attracted customer Jeff
Uhlenburg. His family-owned industrial fur-
nace in Philadelphia had spent more than six
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months of its energy budget by mid-March,
and high natural-gas prices forced him to
switch to propane. “‘I got burned,” he says.
This summer, he switched to UGI, which
buys natural-gas futures and supplies Mr.
Uhlenburg natural gas at a fixed price.

Rather than fighting the trend, some regu-
lated utilities are encouraging their cus-
tomers to switch. The utilities continue to
profit from transporting the natural gas.
And often, the utility and energy marketer
share a common corporate parent.

Oklahoma Natural Gas Co., a regulated
utility owned by Oneok Inc., gained approval
from the state earlier this year to permit
even smaller customers than previously al-
lowed to switch to third-party marketer. The
97-year old utility last month began asking
commercial clients as small as dry cleaners
for permission to send their contact informa-
tion to marketers. Oneok is hoping that
commercial customers will choose to sign up
with its unregulated subsidiary, Oneok En-
ergy Marketing Co., to provide their natural
gas.

Mr. ENZI. | know this is a glaze-the-
eyes-over issue. It is hard for me to un-
derstand. It is probably hard for me to
be able to spell derivatives, let alone
understand paragraphs A, B, C, D, G, or
whatever they were.

This amendment has come up twice
before. We voted it down twice before.
There have been some changes to pick
up a little bit more of a majority. As
the letter read by the Senator from
Idaho pointed out, the industries that
were excluded in this have not bit into
it yet. They understand it is a slippery
slope and they will come back up and
pick them up.

The SEC has brought action against
these companies. If Sarbanes-Oxley had
been in place a year before the time
that it was, we would not have had any
problem. There are protections out
there. So let’s not take this advantage
away from the small businesses.

The proponents of the amendment
believe that the trading of derivatives,
especially in the energy area, were the
cause of the energy problems faced by
western States in recent years. Specifi-
cally, the proponents believe that en-
ergy trading of derivatives by Enron
contributed significantly to the energy
problems.

Unfortunately, the problems that
caused Enron to fail were based upon
failures in corporate governance and
outright fraud. lIronically, we are ad-
dressing this amendment after we cele-
brated the 1-year anniversary of the
passage of the Sarbanes-Oxley act in
July. If that act had been in place ear-
lier, the problems of Enron, and compa-
nies like Enron, would have been dis-
covered by the independent directors
and effective auditors required by the
law.

Proponents of the amendment also
would have us believe that Federal reg-
ulators do not have enough power and
authority to seek out and punish the
wrong doers. That is simply not true.
Three Federal agencies have brought
enforcement actions as a result of the
activities of Enron and companies like
Enron and the Department of Justice
has instituted investigations into the
matter.
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Two weeks after we defeated the
amendment in June, the Federal En-
ergy Regulatory Commission issued
two “‘broad show cause’ orders to over
60 power trading companies that are al-
leged to have engaged in manipulative
practices that disrupted the western
energy markets in 2000 and 2001.

In addition, the Commodities Fu-
tures Trading Commission documented
administrative and criminal actions of
the energy trading industry in the
agency’s, ‘““Report on Energy Investiga-
tions’ that was released on April 9 of
this year.

Finally, in late July, the Securities
and Exchange Commission settled en-
forcement proceedings in the amount
of $255 million against two investment
banks that conspired with Enron to
commit fraud. This is not the first ac-
tion by the Securities and Exchange
Commission in this area. In total, the
Securities and Exchange Commission
has brought six separate actions in
connection with the Enron matter.

In addition, the Federal agencies are
not sitting idle. In particular, the Fed-
eral Energy Regulatory Commission
has regulatory initiatives to provide
greater clarity and transparency to the
energy markets.

It is abundantly clear that the Fed-
eral agencies are acting where appro-
priate and are using their full author-
ity to pursue those who commit fraud
on the energy and securities markets.

During the debates on the June 11
amendment, the President’s working
group, which is comprised of the Chair-
man of the Board of Governors of the
Federal Reserve, the Secretary of the
Department of the Treasury, the Chair-
man of the SEC, and the Chairman of
the CFTC, sent a letter to opposed the
amendment. In the letter, the working
group stated that the June 11 amend-
ment ‘“could have significant unin-
tended consequences for an extremely
important risk management market—
serving businesses, financial institu-
tions, and investors throughout the
U.S. economy.”

On July 16, Chairman Greenspan tes-
tified before the Senate Banking Com-
mittee on the state of monetary policy.
In response to question posed at the
hearing, he reiterated his opposition to
the amendment.

As | stated on June 11, as we debated
this amendment before, | believe that
the amendment is overly broad and if
adopted will likely decrease market li-
quidity because of increased legal and
transactional uncertainties. In addi-
tion, | am suspect of this amendment
as it includes a carve-out for the met-
als industries. Congress should be very
cautious about carve-outs as it may
start out to be a slippery slope where
the initial carve-out is for the metals
industry. The next move will be to ex-
empt other industries until there are
enough votes to pass an amendment—
then the process well reverse to pick up
the exemptions.

Instead of cutting the throats of par-
ticularly small companies, this will be
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the death by a thousand small slices.
Derivatives are protecting hedging for
small companies and it works. Evi-
dence of small business use of energy
financial products on energy issues can
be seen in the November 3 article of the
Wall Street Journal entitled, ‘“Small
Firms are turning to Financial Futures
for Fuel.”” | also would like to acknowl-
edge the financial services industries
opposition to this amendment.

For every reaction Congress tends to
have an overreaction. | believe that
this is the case here. The Commodities
Futures Trading Commission already
oversees market manipulation con-
cerns with the energy trading markets.
The pursuit of a new broad-based regu-
latory scheme for the oversight of en-
ergy trading may be an unnecessary
addition to the market.

Accordingly, | urge my colleagues to
vote against this particular amend-
ment as they have voted it down twice
before.

Mr. BENNETT. Madam President, as
| have listened to this debate, it has re-
minded me once again of why | am glad
I did not go to law school. The details
of the legislation are best left to the
lawyers who have argued it.

I simply share with my colleagues a
conversation | had when the question
of derivatives arose with respect to the
bankruptcy of Orange County in Cali-
fornia. There was an attempt at that
point to say we must regulate these de-
rivatives. Derivatives are terrible. De-
rivatives are responsible for all of our
troubles. Chairman Greenspan was
asked pointblank if derivatives were
responsible for the bankruptcy in Cali-
fornia. He said no, all derivatives did
was make the stupid actions of the
treasurer of Orange County be carried
out more effectively than would have
been the case without them.

We must remember that derivatives
are neutral. They are tools to be used
by managers to hedge risks and to
make things move more efficiently in
the marketplace. We sometimes move
away from that understanding and
think they are inherently evil in and of
themselves.

I accept the assurances that the trad-
ing in this area is appropriately man-
aged by the regulatory agencies that
have been set up and | intend to oppose
the amendment. | urge my fellow Sen-
ators to do the same.

Mrs. FEINSTEIN. | ask unanimous
consent for 1 minute to permit Senator
CANTWELL to speak.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Washington.

Ms. CANTWELL. Thank you, Madam
President.

Madam President, | come to the floor
to support the Feinstein amendment. |
think Senator FEINSTEIN has done an
outstanding job of trying to commu-
nicate what is essential for markets to
operate efficiently. For markets to op-
erate efficiently, they need trans-
parency. That is what the underlying
amendment does.
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It says, let’s make these commodities
have the same transparency as other
products on the market that are sold
as futures, have the ability to look at
the books, and make sure that manipu-
lation has not happened.

I urge my colleagues to support the
Feinstein amendment.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. BENNETT. Madam President, |
move to table the amendment and ask
for the yeas and nays.

Mr. LEVIN. Will the Senator with-
hold for a unanimous consent request?

Mr. BENNETT. I will withhold.

Mrs. FEINSTEIN. Madam President,
I have a copy of a colloquy between the
leaders that we would have an up-or-
down vote on the amendment.

Mr. LEVIN. Madam President, while
that is being considered, | ask unani-
mous consent that a statement of the
American Public Gas Association, sup-
porting the amendment; a statement of
Attorney General Eliot Spitzer, sup-
porting the amendment; a statement of
the North American Securities Admin-
istrators Association, supporting the
amendment; a statement from the Con-
sumers Union, Consumer Federation of
America, U.S. Public Interest Research
Group, and Public Citizen, supporting
the amendment; and a statement from
the Derivatives Study Center be print-
ed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

AMERICAN PuBLIC
GAS ASSOCIATION,
Fairfax, VA, October 8, 2003.
Re protecting electricity markets and con-
sumers.
Hon. RICHARD LUGAR,
Hart Senate Office Building,
U.S. Senate, Washington, DC.

DEAR SENATOR LUGAR: The American Pub-
lic Gas Association (APGA) is very pleased
that you and Senators Levin and Feinstein
are leading a bipartisan effort to ensure that
energy prices are determined in a competi-
tive and informed marketplace. The provi-
sions in your ‘“Energy Market Oversight
Amendment” are significant steps toward
closing the gaps that impede effective fed-
eral oversight of the energy marketplace. We
strongly support the changes you propose to
the Commodity Exchange Act (CEA) and the
Federal Power Act (FPA). We also urge that
you amend the Natural Gas Act (NGA) in the
same manner as the FPA so natural gas mar-
kets and consumers are provided the same
level of protection you propose for elec-
tricity markets and consumers.

APGA represents the interests of munici-
pally-owned gas utilities. There are over 950
public gas systems across the country in 36
states serving more than five million resi-
dential and commercial customers. APGA
represents over 600 of these public gas sys-
tems. Our members are not-for-profit utili-
ties, and their boards are composed of locally
elected and appointed officials. No other
trade association in the gas industry is clos-
er to the customers they serve than APGA
members. And, on behalf of APGA, we
strongly support your amendment because it
will improve market transparency and pro-
vide the essential regulatory oversight to de-
tect and prevent manipulation and improve
the efficiency of energy markets. Greater
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transparency and effective oversight are the

basic steps necessary to restore confidence in

the energy markets and promote the invest-
ments needed to provide reliable energy at
fair prices to consumers and businesses.

We applaud your efforts and your goals: to
improve transparency, strengthen enforce-
ment, and preclude manipulation in energy
markets. Fundamental to achieving these
goals is to undo the special exclusions and
exemptions granted in the closing hours of
the 106th Congress. The amendments to the
CEA you now propose are focused specifi-
cally on energy markets and will provide a
basic level of protection for all energy con-
sumers because the provisions clearly estab-
lish anti-fraud and anti-manipulation au-
thority in the over-the-counter derivatives
contracts for energy commodities.

However, we urge you to include changes
to the NGA that are consistent with your
changes to the FPA. Unless such changes are
made in tandem, there will be even further
disparity between the consumer protection
provisions in these two important acts. We
hope that such disparate treatment will not
be tolerated.

Again, public gas utilities and the hun-
dreds of communities we serve commend you
for your thoughtful and deliberate leadership
on this very important issue. While there
may be some who will oppose this amend-
ment, one need not look far to see whether
the opposition is looking out for the best in-
terests of Wall Street or Main Street. We
pledge to work with you in any way we can
to pass this much-needed amendment. Please
let me know how | can assist you.

Sincerely,
BoB CAVE,
President.
STATE OF NEW YORK,
OFFICE OF THE ATTORNEY GENERAL,
New York, NY, October 15, 2003.

Hon. TED STEVENS,

Chairman, Appropriations Committee, U.S. Sen-
ate, Washington, DC.

Hon. ROBERT C. BYRD,

Ranking Member, Appropriations Committee,
U.S. Senate, Washington, DC.

Hon. ROBERT BENNETT,

Chairman, Subcommittee on Agriculture, Rural
Development, and Related Services, Appro-
priations Committee, U.S. Senate, Wash-
ington, DC.

Hon. HERB KOHL,

Ranking Member, Subcommittee on Agriculture,
Rural Development, and Related Services,
Appropriations Committee, U.S. Senate,
Washington, DC.

DEAR SENATORS: | firmly support your ef-
forts to make our energy markets competi-
tive and to protect those markets from fraud
and manipulation. The Energy Market Over-
sight Amendment, sponsored by Senators
Feinstein, Levin and Lugar and under con-
sideration as an amendment to the pending
2004 Agriculture, Rural Development, and
Related Services Appropriations legislation,
is a major step toward both goals. | urge its
swift adoption. In addition to providing
wholesale electricity markets the trans-
parency vital to effective competition, the
amendment closes loopholes used to manipu-
late energy markets, improves the ability to
detect fraud and other manipulation, and de-
ters manipulation by establishing sub-
stantive penalties.

The amendment makes a major contribu-
tion to competitive energy markets by initi-
ating an electronic information system to be
operated through the Federal Energy Regu-
latory Commission (“FERC’”). This system
will provide open access to comprehensive,
timely and reliable wholesale electricity and
transmission price and supply data, greatly
expanding the choices of both buyers and
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sellers. In addition, the reliability of market
information would be markedly improved by
the amendment’s general prohibition on ma-
nipulation of the purchase or sale of elec-
tricity or the transmission services needed
to deliver electricity, and by the specific
prohibition of the “‘round trip trading” ma-
nipulation used so effectively to inflate elec-
tricity prices to the public’s injury.

Enforcement of the laws and regulations
safeguarding our energy markets would be
greatly aided by other reforms the amend-
ment provides. The amendment would repeal
the so-called ‘“‘Enron exemption,” which
shields large energy traders from oversight.
In addition, the amendment would apply the
anti-manipulation and anti-fraud provisions
of the Commodity Exchange Act to energy
transactions, would improve FERC’s ability
to address complaints, and would lift a re-
striction on FERC’s authority to order re-
funds. These reforms will make accountable
parties now beyond the law’s reach and will
increase the recovery of overcharges.

Finally,the amendment would give effect
to the deterrents against energy market
abuses. These reforms make FERC penalties
more than just a ‘‘cost of doing business.”’

The events of the past three years teach
that we need better and stronger laws to pro-
tect our energy markets. The Energy Market
Oversight Amendment would significantly
improve our laws and strengthen crucial de-
terrents against the fraud and other energy
market manipulations that have cost our
citizens and our economy billions. The na-
tional interest would be served by the
amendment becoming law as soon as pos-
sible.

Sincerely,
ELIOT SPITZER,
Attorney General.
NORTH AMERICAN SECURITIES
ADMINISTRATORS ASSOCIATION, INC.,
Washington, DC, October 27, 2003.

Hon. TED STEVENS,

Chairman, Appropriations Committee,
ington, DC.

Hon. ROBERT C. BYRD,

Ranking Member, Appropriations Committee,
Washington, DC.

Hon. ROBERT BENNETT,

Chairman, Subcommittee on Agriculture, Rural
Development and Related Services, Wash-
ington, DC.

Hon. HERB KOHL,

Ranking Member, Subcommittee on Agriculture,
Rural Development and Related Services,
Washington, DC.

DEAR SENATORS: The North American Se-
curities Administrators Association is writ-
ing to express its support for the Energy
Market Oversight Amendment, sponsored by
Senators Feinstein, Levin and Lugar. It is
our understanding that this amendment will
be considered as part of the Agriculture Ap-
propriations bill.

The collapse of Enron, continued reports of
fraud, manipulation in the energy markets,
and the lack of transparency in over-the-
counter (OTC) energy trading underscore the
need for this amendment. The Energy Mar-
ket Oversight Amendment would provide the
transparency and regulatory tools necessary
to detect and prevent manipulation and im-
prove the efficiency of these markets. Its
disclosure requirements will make the en-
ergy marketplace more open for all pro-
ducers and consumers, and the result will be
a more sound and efficient market. During
this period of market unrest, now is the time
to strengthen the oversight of the energy
markets.

NASAA supports the Feinstein-Levin-
Lugar amendment because it would provide
more transparency to the wholesale elec-
tricity markets, supply the CFTC with the

Wash-
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authority to detect fraud and manipulation,
and help to deter wrongdoing by signifi-
cantly increasing the penalties for violations
of the Federal Power Act.

The events of the past three years should
be a wake-up call that we need stronger laws
to protect the users of our energy markets.
This amendment would improve our laws and
help to ensure that problems associated with
Enron, the Western electricity crisis, and the
recent Northeast blackout do not recur.
Thank you for your consideration of these
693Y85X views. Please do not hesitate to con-
tact Deborah Fischione House, NASAA'’s Di-
rector of Policy at 202-737-0900, if we may be
of assistance to you.

Sincerely,
RALPH A. LAMBIASE,
NASAA President,
Director of Connecticut Securities.
OCTOBER 16, 2003.

DEAR SENATOR: We are writing to urge you
to support the bipartisan Energy Market
Oversight Amendment, which will be offered
during consideration of the Fiscal Year 2004
Agriculture Appropriations bill. This amend-
ment, being offered by Senators Feinstein,
Lugar, Levin and others, would go a long
way towards addressing the serious problems
plaguing the nation’s energy markets.

Unfortunately, we have been bombarded
with a steady stream of news reports about
how electricity traders have unscrupulously
manipulated the market to unfairly inflate
their profits, costing consumers billions of
dollars. More than one trader has admitted
to engaging in “‘round trip trading’’ to artifi-
cially inflate prices. Some created trans-
mission congestion in order to be paid to re-
lieve that congestion. Supplies were with-
held to drive prices up, resulting in a series
of rolling blackouts in California. We are
still learning the full extent of the mis-
conduct, and only now are we coming to un-
derstand the nature of these schemes.

Today, the loss of trust and confidence in
the integrity and creditworthiness of energy
and energy derivatives markets has left trad-
ing in oil, gas and electricity suffering from
a lack of liquidity. If markets are going to be
the terrain for setting the price for our key
energy products, then it is crucial that they
be orderly and efficient. Towards that end
this amendment seeks to put an end to this
plague of fraud and market manipulation. It
will help improve market oversight and sur-
veillance. It will enable the Commodity Fu-
tures Trading Commission (CFTC) to detect
and deter manipulation. Its disclosure rules
will make the marketplace more transparent
for all producers and consumers, and the re-
sult will be a more sound and efficient mar-
ket.

Given all this, we believe that it would be
irresponsible to weaken consumer protec-
tions and cut federal oversight of the electric
industry, as both the Senate and House-
passed versions of the energy bill would do.
That is why the Energy Market Oversight
Amendment is so timely. This amendment
would:

Improve price transparency in wholesale
electricity markets by directing the Federal
Energy Regulatory Commission (FERC) to
establish an electronic system to provide in-
formation about the price and availability of
wholesale electricity to buyers, sellers and
the general public;

Prohibit round trip trading;

Increase penalties for violations of the
Federal Power Act and the Natural Gas Act
from $5,000 to $1,000,000;

Prohibit manipulation of the electricity
markets, including giving FERC the author-
ity to revoke market-based rates for compa-
nies that are found to have engaged in mar-
ket manipulation;
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Repeal the ““Enron exemption’ in the Com-
modities Future Modernization Act for large
traders in energy commodities and apply the
anti-fraud provisions of the Commodity Ex-
change Act to all over the counter trades in
energy derivatives; and

Provide the CFTC tools to monitor energy
markets, including requiring traders to keep
records and report large trades to the CFTC,
focusing on transactions that perform a sig-
nificant price discovery function, while lim-
iting the CFTC to seeking only information
necessary to detect and prevent price manip-
ulation in the futures and over the counter
markets for energy.

In addition, the amendment would have no
effect on futures markets, financial deriva-
tives, metals, swaps or electronic trading of
non-energy commodities.

Energy production is a major sector of the
economy, but energy’s importance is greater
than that measured by its size. One of the
hard learned lessons from the Western elec-
tricity meltdown of 2000 and 2001 is that
when energy companies manipulate the elec-
tricity markets, devastating consequences
result. Billions of dollars were lost and mil-
lions of lives were adversely affected. The
toll on businesses both large and small was
enormous. The impact of the Northeast-Mid-
west blackout was also immense. Congress
should do everything within its power to en-
sure that such devastation never occurs
again, and, if it does, that those responsible
are punished severely.

Please protect the nation’s electricity
markets from further Enron-style manipula-
tions—support the Energy Market Oversight
Amendment.

Thank you.

Sincerely,

Adam J. Goldberg, Policy Analyst, Con-
sumers Union.

Mark N. Cooper, Director of Research, Con-
sumer Federation of America.

Anna Aurilio, Legislative Director,
Public Interest Research Group.

Michelle Boyd, Legislative Representative,
Public Citizen.

u.s.

FINANCIAL PoLICY FORUM,
DERIVATIVES STUDY CENTER,
Washington, DC, October 22, 2003.

DEAR SENATOR LEVIN: | am writing regard-
ing the Energy Market Oversight legislation
being offered as an amendment to the FY
2004 Agricultural Appropriations bill. This
important legislation will assume that over-
the-counter derivatives markets in ‘“ex-
empt’” commodities such as energy will be
covered by federal prohibitions on fraud and
manipulation. It will also help to create en-
ergy derivatives markets that are more
transparent and thus more efficient. In doing
so, this legislation will bring OTC energy de-
rivatives out of the shadows and into the
same light of financial disclosure. It will
subject these derivatives to some of the same
regulations that apply to securities, bank-
ing, exchange-traded futures and options and
other sectors of U.S. financial markets.

This regulatory assistance comes at a crit-
ical time. According to the Federal Energy
Regulatory Commission’s Director of the Of-
fice of Market Oversight, ‘“‘energy markets
are in severe financial distress.”” Along with
the decline in credit quality in these mar-
kets, the loss of confidence and trust has led
to a ruin in the liquidity and depth of these
markets. This legislation will go a long way
to address this problem.

Derivatives are highly leveraged financial
transactions, allowing investors to poten-
tially take a large position in the market
without committing an equivalent amount
of capital. Moreover, derivatives traded in
over-the-counter markets are devoid of the
transparency that characterizes exchange-
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traded derivatives such as futures, and this
lack of transparency introduces a greater po-
tential for abuse through fraud and manipu-
lation.

Derivatives are often combined into highly
complex structured transactions that are dif-
ficult—even for seasoned securities traders
and finance professionals—to understand and
price in the market. Enron used such over-
the-counter derivatives extensively in order
to hide the nature of their activities from in-
vestors. The failure of Enron and the demise
of other energy derivatives dealers has had a
devastating impact on the level of trust in
energy markets.

This legislation would help ensure that
over-the-counter derivatives markets oper-
ate with proper federal oversight which will
make the markets more stable and trans-
parent. It is appropriate to place this over-
sight authority with the Commodity Futures
Trading Commission, which, as the principal
federal regulator of derivatives transactions
since its founding in 1975, will provide over-
sight, surveillance and enforcement of anti-
fraud and anti-manipulation laws. The CFTC
has the experience to handle these complex
financial transactions and to develop the
best rules to implement these protections.

At a time when these energy markets are
deeply distressed and the investing public
looks skeptically at derivatives trading and
firms engaged in derivatives trading, we
should take decisive steps to ensure that the
public is protected from Enron-like abuses
and that derivatives are properly regulated
so as to make energy markets more effi-
cient. This amendment is just such a step,
and the authors of the legislation deserve ap-
preciation for their work in the public inter-
est.

Thank you for introducing this important
legislation.

Sincerely,
RANDALL DoDD,
Director.
STATE OF MICHIGAN
OFFICE OF THE GOVERNOR,
Lansing, M1, October 2, 2003.
Hon. CARL LEVIN,
U.S. Senate, Russell Senate Office Building,
Washington, DC.

DEAR SENATOR LEVIN: | am writing to ex-
press my strong support for passage of the
Feinstein-Lugar-Levin amendment to the
Fiscal Year 2004 agriculture appropriation
bill.

In the aftermath of the massive electricity
blackout six weeks ago that affected at least
six million Michiganians, | believe all nec-
essary steps should be taken to bolster busi-
ness and consumer confidence in the nation’s
energy markets and promote additional in-
vestment in reliable energy delivery at a fair
price. Your amendment would improve elec-
tricity price transparency in wholesale elec-
tricity markets, greatly increase criminal
and civil penalties for trading violations,
prohibit market manipulation and fraud in
all energy market sectors, and strengthen
day-to-day energy market oversight includ-
ing over-the-counter market transactions
that significant affect energy prices.

By directing the Federal Energy Regu-
latory Commission (FERC) to establish an
electronic price and supply monitoring sys-
tem and crack down on manipulation in
wholesale electricity markets. Congress
would be providing new authorities con-
sistent with my testimony before the House
Energy and Commerce Committee last
month that urged Congress to sharpen the
teeth of federal regulators and hold elec-
tricity market participants accountable to
assure energy reliability.

I appreciate your efforts in the Senate to
strengthen federal oversight of energy mar-
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kets and promote reliable and fairly priced
energy that will protect consumers and fuel
economic growth.
Sincerely,
JENNIFER M. GRANHOLM,
Governor.
NATIONAL ASSOCIATION OF
STATE UTILITY CONSUMER ADVOCATES,
October 27, 2003.

DEAR SENATOR: The National Association
of State Utility Consumer Advocates strong-
ly support the bipartisan Energy Market
Oversight Amendment, which will be offered
during consideration of the FY 2004 Agri-
culture Appropriations bill.

The proposal, offered by Senators Fein-
stein, Lugar, Levin, and others will help fix
broken energy markets and give regulators
the tools needed to protect consumers from
market manipulators.

The amendment improves price trans-
parency, prohibits round trip trading, and in-
creases penalties for Federal Power Act and
Natural Gas Act violations. The amendment
also prohibits manipulation of the energy
market and repeals the ‘““Enron exemption.”

The nation’s consumer advocates urge you
to support this important consumer protec-
tion amendment.

Sincerely,
CHARLES A. ACQUARD,
Executive Director.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. BENNETT. Madam President, as
I understand the colloquy, it was either
a vote on the amendment or in relation
to the amendment, and that a motion
to table is determined as being in rela-
tion to the amendment.

Now, out of courtesy to the Senator
from California, | will not make the
motion to table. But | want to make it
clear, I am reserving the right to make
a motion to table in future situations
similar to this. | do not want to be dis-
courteous to her for her understanding,
but it is my understanding that | do,
indeed, have the right to make that
motion.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. FEINSTEIN. Madam President,
the extraordinary courtesy of the Sen-
ator is appreciated because he is actu-
ally correct. It did say “‘in relation to.”
But | quickly accept his offer to have
an up-or-down vote.

Mr. REID. Madam President, | ask
for the yeas and nays on the amend-
ment.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The question is on agreeing to
amendment No. 2083.

The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. REID. | announce that the Sen-
ator from North Carolina (Mr. ED-
WARDS), the Senator from Massachu-
setts (Mr. KERRY), and the Senator
from Connecticut (Mr. LIEBERMAN) are
necessarily absent.

| further announce that, if present
and voting, the Senator from Massa-
chusetts (Mr. KERRY) would vote
“yea.”

The PRESIDING OFFICER (Mr. EN-
SIGN). Are there any other Senators in
the Chamber desiring to vote?
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The result was announced—yeas 41,
nays 56, as follows:
[Rollcall Vote No. 436 Leg.]

YEAS—41
Akaka Durbin Levin
Baucus Feingold Lugar
Biden Feinstein McCain
Bingaman Fitzgerald Mikulski
Boxer Graham (FL) Murray
Byrd Harkin Nelson (FL)
Cantwell Hollings Reed
Clinton Inouye Reid
Conrad Jeffords Rockefeller
Corzine Johnson Sarbanes
Daschle Kennedy
Dayton Kohl Schumer
Dodd Lautenberg Stabenow
Dorgan Leahy Wyden
NAYS—56
Alexander Crapo Miller
Allard DeWine Murkowski
Allen Dole Nelson (NE)
Bayh Domenici Nickles
Bennett Ensign Pryor
Bond Enzi Roberts
Breaux Frist Santorum
Brownback Graham (SC) Sessions
Bunning Grassley Shelby
Burns Gregg Smith
Campbell Hagel
Carper Hatch Snowe
Chafee Hutchison Specter
Chambliss Inhofe Stevens
Cochran Kyl Sununu
Coleman Landrieu Talent
Collins Lincoln Thomas
Cornyn Lott Voinovich
Craig McConnell Warner
NOT VOTING—3
Edwards Kerry Lieberman
The amendment (No. 2083) was re-
jected.

Mr. COCHRAN. Mr. President, | move
to reconsider the vote.

Mr. BENNETT. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

———
NATIONAL CONSUMER CREDIT RE-
PORTING SYSTEM IMPROVE-

MENT ACT OF 2003—Resumed

The PRESIDING OFFICER. Under
the previous order, the clerk will read
S. 1753 for the third time.

The bill was ordered to be engrossed
for a third reading and was read the
third time.

The PRESIDING OFFICER. Under
the previous order, the Banking Com-
mittee is discharged from further con-
sideration of H.R. 2622, and the clerk
will state the bill by title.

The assistant legislative clerk read
as follows:

A bill (H.R. 2622) to amend the Fair Credit
Reporting Act in order to prevent identity
theft, to improve the use of and consumer
access to consumer reports, to enhance the
accuracy of consumer reports, to limit the
sharing of certain consumer information, to
improve financial education and literacy,
and for other purposes.

The PRESIDING OFFICER. Under
the previous order, all after the enact-
ing clause is stricken and the text of S.

1753, as amended, is inserted in lieu
thereof.

The clerk will read the bill for the
third time.

The amendment was ordered to be
engrossed and the bill to be read the
third time.
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The bill was read the third time.

Mrs. FEINSTEIN. Mr. President, |
have decided to vote against the Na-
tional Consumer Credit Reporting Sys-
tem Improvement Act because, bottom
line, this bill reduces the privacy
rights of 36 million Californians.

These rights were obtained through
the passage of landmark legislation
sponsored by Senator Jackie Speier
earlier this year in California, which
gave consumers the right to tell finan-
cial institutions that they don’t want
their most sensitive personal informa-
tion shared with hundreds or even
thousands of affiliated companies.

This practice—affiliate sharing—can
include your most sensitive informa-
tion—the stocks you own, the certifi-
cates of deposit you hold, or the
amount of money in your checking ac-
count.

Importantly, California’s financial
industry signed off on Senator Speier’s
bill, rather than face a ballot initia-
tive, which likely would have suc-

ceeded.
Industry executives said at the time
that the California bill ‘““‘encompasses

all aspects of the workability needed to
ensure protection of customers’ pri-
vacy’ and that it is ‘‘a workable, rea-
sonable compromise.” In fact, the only
major reservation expressed about that
provision was that the bill did not rep-
resent a national standard. But now,
given the opportunity to set such a na-
tional standard, these same companies
worked to wipe out such protections—
and | find this conduct particularly
concerning. Attached is a letter from
Senator Speier that attests to the be-
havior of California’s financial indus-
try.

So in response to calls for a national
standard and to protect the rights of
Californians, Senator Boxer and | de-
veloped an amendment that would have
established a strong national standard
on affiliate sharing, consistent with
California’s law, which would have
given consumers a real voice in how
their personal information is used.

This amendment came up for a vote
and, unfortunately, it was defeated. |
think time will show that this was the
wrong vote, and | have no doubt that
this issue will resurface as consumers
learn more about the misuse of their
most sensitive personal information.

I am disappointed that we did not
achieve our main goal of adopting an
amendment which would allow con-
sumers to have control over their per-
sonal data, but | am pleased that the
Senate approved two amendments,
which | sponsored along with Senator
BOXER, to protect consumers.

The first amendment, authorized by
Senator BOXER, which | cosponsored,
would give consumers greater protec-
tion against unwanted marketing.

Most importantly, the amendment
would allow consumers to permanently
opt-out of marketing by unrelated af-
filiates, while the underlying bill
would have only limited the opt-out to
5 years. This means that if a consumer
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asks a corporation not to share infor-
mation with its affiliates for the pur-
pose of marketing, the affiliate cannot
solicit them—forever. Without this
amendment, a consumer would have
been required to go back to the cor-
poration and reiterate his request after
5 years.

Additionally, this amendment clari-
fied what the bill meant by a ‘“‘pre-ex-
isting business relationship’, where
there was no definition before. With
this amendment, a company’s affiliate
would only be able to market to con-
sumers who have:

One, purchased, rented or leased the
seller’s goods or services or completed
a financial transaction between the
consumer and seller, within the 18
months immediately preceding the
date of a solicitation; or

Two, inquired about or applied for a
product or service offered by the seller,
within the 3 months immediately pre-
ceding the marketing contact.

Without this clarification, companies
might have been able to market to cus-
tomers who purchased goods as many
as 5 or 10 years earlier, or who made
the mildest inquiry a few years ago. It
is the same definition developed by the
Federal Trade Commission in creating
a national ““Do Not Call”’ registry for
telemarketers.

The Senate also adopted a second
amendment, which | authored and was
cosponsored by Senators BOXER and
KENNEDY, that essentially provided a
far more encompassing definition of
medical information than is contained
in current law.

Simply put, this amendment will
help ensure that consumers aren’t dis-
criminated against based on their med-
ical or health information when they
apply for credit, insurance, or employ-
ment. The amendment also has the
support of the American Medical Asso-
ciation, the American Cancer Society,
and the California Medical Association.

The Feinstein amendment would
broadly expand the definition of ‘“‘med-
ical information’ to read:

Information or data except age or gender,
whether oral or recorded in any form or me-
dium, created by or derived from a health
care provider or the consumer that relates
to:

(1) The past, present or future physical,
mental or behavioral health or condition of
an individual;

(2) The provision of health care to an indi-
vidual; or

(3) Payment for the provision of health
care to an individual.

This is the same definition of med-
ical information established by the Na-
tional Association of Insurance Com-
missioners in 2002. This definition has
been implemented in a vast majority of
our states.

Even with these modest amendments,
however, | cannot support the reau-
thorization of the Fair Credit Report-
ing Act.

The Boxer-Feinstein marketing
amendment will help prevent con-
sumers from receiving unwanted solici-
tation, but it will do nothing to limit



November 5, 2003

the ability of companies to share infor-
mation with their affiliates.

Affiliates, therefore, will continue to
be able to use personal information to
profile consumers in a way that leads
to unfair increases in premiums or in-
terest rates, to giving certain con-
sumers inferior service, or to out-
rightly deny them credit cards, insur-
ance policies, or other products.

Furthermore, the bill will do nothing
to stop the creation of “‘internal credit
reports”” by large financial institu-
tions. Unlike with traditional credit
reports, consumers will continue to
have no ability to access or correct er-
rors in these documents.

Most Americans consider their per-
sonal information their private prop-
erty. Yet, this bill will continue to de-
prive ordinary American consumers
from having any choice over how their
information is shared in the business
world. This is the fundamental issue.

To give you a sense of the deep sup-
port for privacy, | would point to a sur-
vey of California voters completed on
February 7 of this year.

The statewide survey found that by a
91-to-7 percent margin, California vot-
ers would favor a ballot proposition
that ‘““‘would require a bank, a credit
card company, insurance company, or
other financial institution to notify a
customer and receive a customer’s per-
mission before selling any financial in-
formation to any separate financial or
non-financial company.”

This means that 9 out of 10 Califor-
nians support even stronger protec-
tions—where companies would have to
gain your prior consent—opt-in—to
share your financial data—than the
amendment which Senator Boxer and |
offered. And polls across the country
reflected similar levels of support by
Americans for stronger privacy laws.

This only underscores the need for
strong federal standards. Clearly, busi-
nesses should be able to manage cus-
tomer information in order to enhance
services. But there must be strong
rules that protect consumers. That is
why Congress should have given con-
sumers a choice—allowing them to tall
companies that they don’t want their
most personal information shared.

So despite the fact that | support ef-
forts in this legislation to combat iden-
tity theft and improve consumer access
to credit report information, | believe
that the bill doesn’t do enough to pro-
tect consumer’s privacy, and that is
why | am voting against it.

Mr. President, | ask unanimous con-
sent that a letter from Senator Jackie
Speier be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

CALIFORNIA STATE SENATE,

Sacramento, CA, October 24, 2003.
Hon. DIANNE FEINSTEIN,
U.S. Senator, California,
Hart Senate Office Building, Washington, DC.
Hon. BARBARA BOXER,
U.S. Senator, California,
Hart Senate Office Building, Washington, DC.

DEAR SENATORS FEINSTEIN AND BOXER: |
wish to thank you for your efforts on behalf
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of consumer privacy rights, and urge you
continue to do all that is possible to protect
California’s hard-fought consumer privacy
gains.

It has recently come to my attention that
the financial services industry has been
criticizing the contents of your amendment
to S. 1753, substituting the newly-enacted
and stronger California privacy standard on
affiliate sharing in the ‘“‘corporate family of
companies,” as unworkable and unreason-
able. This same industry recently called my
California bill “workable and reasonable,”
specifically removing their opposition to my
measure and lavishing praise on it, even
helping to gather votes. Industry made it
clear that my bill met their workability con-
cerns, progress made with their active par-
ticipation. If my bill was workable for indus-
try in California, then why shouldn’t it be
the national standard? A transcript of their
August 14, 2003, public comments bear this
out and is attached.

One industry representative stood with me
on that day and said my bill “encompasses
all aspects of the workability needed to en-
sure protection of customers’ privacy,” while
another called it ‘‘a balanced measure that
will provide meaningful privacy protections
to consumers while also addressing the
workability concerns” that industry had.
Now the story is different, as industry sees a
political opportunity to preempt California’s
standard on affiliate sharing with a weaker
one.

The financial services industry appears to
be acting in bad faith—it seems willing to
say and do anything to erode California’s re-
cent progress on behalf of consumers, first to
avoid a costly initiative battle and local or-
dinances limiting third-party sharing, now
to pull the wool over Congress’ eyes. Does
the financial services industry really believe
that millions of American consumers don’t
deserve a choice over what happens when
their personal financial information, their fi-
nancial DNA, is shared with thousands of af-
filiated companies? The industry’s position
is flawed public policy, weaker than their
own standards abroad, and the kind of busi-
ness practice that erodes consumer con-
fidence.

I urge you to continue your efforts in mak-
ing California’s privacy standards those of
the nation. California’s affiliate standard
was good enough for the financial industry
two months ago; it certainly is acceptable
now. Thank you again for your efforts; |
stand ready to help you in any way possible.

All the best,
JACKIE SPEIER,
California State Senator.
Mr. DODD. Mr. President, | rise

today to urge my strong support for S.
1753, the National Consumer Credit Re-
porting System Improvement Act of
2003. | would like to commend both
Chairman SHELBY and Ranking Mem-
ber SARBANES on this legislation and
the thoroughness of the hearings which
preceded this legislation. | applaud
their deep commitment and thank
them for their strong leadership on
this issue.

This legislation is not perfect. It is
not the bill that | would have written.
Nor do | believe that this legislation
represents a perfect bill from the per-
spective of the chairman or ranking
member. However, | believe that it is a
bipartisan bill that does a lot of very
good things, and was put together in a
very balanced manner.

The Banking Committee, both during
the hearing process and the mark-up of
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this legislation examined the numerous
issues surrounding the Fair Credit Re-
porting Act: accuracy, privacy, secu-
rity, financial literacy, among others.

We learned some critical information
during this process. | believe that the
hearing process shed significant light
on the positives of the Fair Credit Re-
porting Act and gave us insight on how
to enhance its effectiveness. The con-
sumer credit system is critically im-
portant to our nation’s economy, and
this legislation attempts to balance
the greater access to credit for con-
sumers, more efficiency in the credit
granting process and the needs of con-
sumers to have greater accuracy and
privacy protections.

Numerous witnesses testified to the
need to improve accuracy in the credit
reporting process. Concerns were raised
that currently the critical information
that is used in the credit granting
process is not as timely and accurate
as is necessary. Accurate credit report-
ing is essential to the proper func-
tioning of our credit system and to the
financial security of American con-
sumers. Also, consumers must have a
clearly articulated remedy for cor-
recting errors when they do occur.

Additionally, consumers must be
given greater knowledge and control
over their personal financial informa-
tion. The hearing on affiliate sharing
shed light on current practices and the
positives and negatives associated with
those practices.

The committee heard from numerous
witnesses that consumers were not pro-
vided with the tools necessary to fully
understand the credit reporting process
and become adept to using it to their
maximum advantage. Financial lit-
eracy is not a one time event—it is a
long process—educating more and more
Americans as they become consumers.

Of special concern, we learned about
the epidemic of identity theft. Identity
theft is a growing problem affecting
millions of Americans and that we
must devote our full attention to in-
creasing the security of financial infor-
mation. We heard from a witness
named John Harrison, a retired Army
Captain from Connecticut who was the
victim of identity theft. His credit re-
ports clearly contained false informa-
tion—misinformation that was planted
there by a criminal—but Captain Har-
rison has had—and continues to have—
enormous difficulty restoring his credit
worthiness.

These are just some of the lessons re-
garding the current operation of the
Fair Credit Reporting Act.

This legislation addresses many, if
not all, of the concerns raised through-
out the six hearings conducted by the
committee.

This legislation strengthens con-
sumers’ ability to control both their
personal financial and medical infor-
mation. | have long supported the need
to improve the privacy rights of con-
sumers with respect to genetic, med-
ical, and financial information. I am a
cosponsor of legislation which would
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provide greater choices for consumers
to prevent sharing of information be-
tween affiliates and unaffiliated third
parties. While this legislation does not
go far enough to completely protect
consumers, | believe it is an important
step in the right direction.

This legislation provides consumers
with the ability to prohibit affiliates
from using their personal financial in-
formation for solicitations and other
marketing purposes. In addition, an
important amendment was adopted on
the floor to provide consumers with ad-
ditional protections against the misuse
of sensitive medical information. It
also contains important provisions
that will significantly enhance con-
sumer protections against the growing
problem of identify theft.

Additionally, it grants consumers
with access to one free credit report
per year from the credit reporting bu-
reaus. This access will allow consumers
to monitor the accuracy of the infor-
mation contained in their credit files
and ensure that information resulting
from identity theft does not end up de-
stroying their financial reputation.

And by providing consumers with a
free credit report, and access to the in-
formation used by creditors to judge
their creditworthiness, this bill equips
consumers with the tools to competi-
tively shop for sources of financing and
will lead consumers to make better in-
formed and more judicious, credit-re-
lated decisions.

I believe that we can do more to give
consumers better control over their
personal information and how financial
institutions share their information
with their affiliates, for marketing as
well as other purposes. This legislation
is an important step in the right direc-
tion.

Irrespective of any changes that I, or
others, may wish to raise with regard
to S. 1753, there is no doubt that this
legislation significantly improves the
current privacy and accuracy stand-
ards of our consumer credit reporting
system.

Again, | would like to thank Sen-
ators SARBANES and SHELBY and their
staffs for their hard work on this legis-
lation. | urge my colleagues to support
S. 1753.

Mr. BAUCUS. Mr. President, | ask for
the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second? There is a sufficient
second.

The yeas and nays were ordered.

The PRESIDING OFFICER. Who
yields time? There is 1 minute remain-
ing on each side.

Mr. SHELBY. Mr. President, | yield
myself 1 minute or less. We are getting
ready to vote on the Fair Credit Re-
porting Act. We were able yesterday to
move it to where we are today. We be-
lieve we have put together a bipartisan
bill. We expect a heavy vote on both
sides of the aisle. It is a complicated
piece of legislation.

I commend Senator SARBANES, my
colleague and the ranking Democrat,
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for his leadership in helping us to get
where we are today.

I yield back the remainder of my
time.

Mr. SARBANES. Mr. President, this
is the legislation we spent all day yes-
terday on. We worked through the
issues, | think, in a reasonable and col-
legial fashion and the measure is now
before us for final passage. | thank the

chairman of the committee for his
many courtesies.
I yield back the remainder of my

time.

The PRESIDING OFFICER. The bill
having been read the third time, the
question is, Shall the bill pass?

The clerk will call the roll.

The legislative clerk called the roll.

Mr. REID. | announce that the Sen-
ator from North Carolina (Mr. ED-
WARDS), the Senator from Massachu-
setts (Mr. KERRY), and the Senator
from Connecticut (Mr. LIEBERMAN) are
necessarily absent.

I further announce that, if present
and voting, the Senator from Massa-
chusetts (Mr. KERRY) would vote
“aye.”

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 95,
nays 2, as follows:

[Rollcall Vote No. 437 Leg.]

YEAS—95
Akaka Dodd Lugar
Alexander Dole McCain
Allard Domenici McConnell
Allen Dorgan Mikulski
Baucus Durbin Miller
Bayh Ensign Murkowski
Bennett Enzi Murray
B!den F(_alngold Nelson (FL)
Bingaman Flgzgerald Nelson (NE)
Bond Frist Nickles
Breaux Graham (FL) Pryor
Brownback Graham (SC) Reed
Bunning Grassley Reid
Burns Gregg Roberts
Byrd Hagel Rockefeller
Campbell Harkin
Cantwell Hatch Santorum
Carper Hollings Sarbanes
Chafee Hutchison Schumer
Chambliss Inhofe Sessions
Clinton Inouye Shelby
Cochran Jeffords Smith
Coleman Johnson Snowe
Collins Kennedy Specter
Conrad Kohl Stabenow
Cornyn Kyl Stevens
Corzine Landrieu Sununu
Craig Lautenberg Talent
Crapo Leahy Thomas
Daschle Levin Voinovich
Dayton Lincoln Warner
DeWine Lott Wyden

NAYS—2
Boxer Feinstein

NOT VOTING—3

Edwards Kerry Lieberman

The bill (H.R. 2622), as amended, was
passed, as follows:
H.R. 2622

Resolved, That the bill from the House of
Representatives (H.R. 2622) entitled ‘““An Act
to amend the Fair Credit Reporting Act, to
prevent identity theft, improve resolution of
consumer disputes, improve the accuracy of
consumer records, make improvements in
the use of, and consumer access to, credit in-
formation, and for other purposes.”, do pass
with the following amendment:

November 5, 2003

Strike out all after the enacting clause and
insert:
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the ‘““National Consumer Credit Reporting
System Improvement Act of 2003"".

(b) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows:
Sec. 1. Short title; table of contents.

TITLE I—IDENTITY THEFT PREVENTION
AND CREDIT HISTORY RESTORATION
Subtitle A—Ildentity Theft Prevention

Sec. 111. Definitions.

Sec. 112. Fraud alerts and active duty alerts.

Sec. 113. Truncation of credit card and debit
card account numbers.

Establishment of procedures for the
identification of possible in-
stances of identity theft.

Amendments to existing identity
theft prohibition.

Authority to truncate social secu-
rity numbers.

Subtitle B—Protection and Restoration of
Identity Theft Victim Credit History

Sec. 114.

Sec. 115.

Sec. 116.

Sec. 151. Summary of rights of identity theft
victims.

Sec. 152. Blocking of information resulting
from identity theft.

Sec. 153. Coordination of identity theft com-
plaint investigations.

Sec. 154. Prevention of repollution of con-
sumer reports.

Sec. 155. Notice by debt collectors with re-
spect to fraudulent informa-
tion.

Sec. 156. Statute of limitations.

TITLE I1I—IMPROVEMENTS IN USE OF

AND CONSUMER ACCESS TO CREDIT IN-
FORMATION

Sec. 211. Free credit reports.

Sec. 212. Credit scores.

Sec. 213. Enhanced disclosure of the means
available to opt out of
prescreened lists.

Sec. 214. Affiliate sharing.

Sec. 215. Study of effects of credit scores and
credit-based insurance scores
on availability and afford-
ability of financial products.

Sec. 216. Disposal of consumer report infor-
mation and records.

TITLE IHI—ENHANCING THE ACCURACY
OF CONSUMER REPORT INFORMATION

Sec. 311. Risk-based pricing notice.

Sec. 312. Procedures to enhance the accu-
racy and completeness of infor-
mation furnished to consumer
reporting agencies.

Sec. 313. Federal Trade Commission and
consumer reporting agency ac-
tion concerning complaints.

Sec. 314. Ongoing audits of the accuracy of
consumer reports.

Sec. 315. Improved disclosure of the results
of reinvestigation.

Sec. 316. Reconciling addresses.

Sec. 317. FTC study of issues relating to the

Fair Credit Reporting Act.

TITLE IV—LIMITING THE USE AND SHAR-

ING OF MEDICAL INFORMATION IN THE
FINANCIAL SYSTEM

Sec. 411. Protection of medical information
in the financial system.

Sec. 412. Confidentiality of medical contact
information in consumer re-
ports.

TITLE V—FINANCIAL LITERACY AND
EDUCATION IMPROVEMENT

Sec. 511. Short title.

Sec. 512. Definitions.

Sec. 513. Establishment of Financial Lit-
eracy and Education Commis-
sion.
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Sec. 514. Duties of the Commission.

Sec. 515. Powers of the Commission.

Sec. 516. Commission personnel matters.
Sec. 517. Study by the Comptroller General.
Sec. 518. Authorization of appropriations.

TITLE VI—RELATION TO STATE LAW
Sec. 611. Relation to State law.

TITLE VII—MISCELLANEOUS
Sec. 711. Clerical amendments.

TITLE I—IDENTITY THEFT PREVENTION
AND CREDIT HISTORY RESTORATION
Subtitle A—Identity Theft Prevention

SEC. 111. DEFINITIONS.

Section 603 of the Fair Credit Reporting
Act (15 U.S.C. 168la) is amended by adding at
the end the following:

‘““(q) DEFINITIONS RELATING TO FRAUD
ALERTS.—

““(1) ACTIVE DUTY MILITARY CONSUMER.—The
term ‘active duty military consumer’ means
a consumer in military service who—

“(A) is on active duty (as defined in section
101(d)(1) of title 10, United States Code) or is
a reservist performing duty under a call or
order to active duty under a provision of law
referred to in section 101(a)(13) of title 10,
United States Code; and

“(B) is assigned to service away from the
usual duty station of the consumer.

““(2) FRAUD ALERT; ACTIVE DUTY ALERT.—
The terms ‘fraud alert’” and ‘active duty
alert’ mean a statement in the file of a con-
sumer that—

“(A) notifies all prospective users of a con-
sumer report relating to the consumer that
the consumer may be a victim of fraud, in-
cluding identity theft, or is an active duty
military consumer, as applicable;

““(B) provides to all prospective users of a
consumer report relating to the consumer, a
telephone number or other reasonable con-
tact method designated by the consumer for
the user to obtain authorization from the
consumer before establishing new credit (in-
cluding providing any increase in a credit
limit with respect to an existing credit ac-
count) in the name of the consumer; and

“(C) is presented in a manner that facili-
tates a clear and conspicuous view of the
statement described in subparagraph (A) or
(B) by any person requesting such consumer
report.

““(r) CREDIT CARD.—The term ‘credit card’
has the same meaning as in section 103 of the
Truth in Lending Act.

“(s) DEBIT CARD.—The term ‘debit card’
means any card issued by a financial institu-
tion to a consumer for use in initiating an
electronic fund transfer from the account of
the consumer at such financial institution,
for the purpose of transferring money be-
tween accounts or obtaining money, prop-
erty, labor, or services.

“‘(t) ACCOUNT AND ELECTRONIC FUND TRANS-
FER.—The terms ‘account’ and ‘electronic
fund transfer’ have the same meanings as in
section 903 of the Electronic Fund Transfer
Act.

““(u) CREDIT AND CREDITOR—The terms
‘credit’ and ‘creditor’ have the same mean-
ings as in section 702 of the Equal Credit Op-
portunity Act.

““(v) FEDERAL BANKING AGENCIES.—The
term ‘Federal banking agencies’ has the
same meaning as in section 3 of the Federal
Deposit Insurance Act.

““(w) FINANCIAL INSTITUTION.—The term ‘fi-
nancial institution’ means a State or Na-
tional bank, a State or Federal savings and
loan association, a mutual savings bank, a
State or Federal credit union, or any other
person that, directly or indirectly, holds an
account belonging to a consumer.

“(X) RESELLER.—The term ‘reseller’ means
a consumer reporting agency that—

““(1) assembles and merges information
contained in the database of another con-
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sumer reporting agency or multiple con-
sumer reporting agencies concerning any
consumer for purposes of furnishing such in-
formation to any third party, to the extent
of such activities; and

‘“(2) does not maintain a database of the
assembled or merged information from
which new consumer reports are produced.

“(y) DEFINITIONS RELATING TO CREDIT
SCORES.—

‘(1) CREDIT SCORE AND KEY FACTORS.—When
used in connection with an application for an
extension of credit for a consumer purpose
that is to be secured by a dwelling—

“(A) the term ‘credit score’—

“(i) means a numerical value or cat-
egorization derived from a statistical tool or
modeling system used to predict the likeli-
hood of certain credit behaviors, including
default; and

*“(ii) does not include—

“(l) any mortgage score or rating of an
automated underwriting system that con-
siders 1 or more factors in addition to credit
information, including the loan-to-value
ratio, the amount of down payment, or the
financial assets of a consumer; or

“(11) other elements of the underwriting
process or underwriting decision; and

‘“(B) the term ‘key factors’ means all rel-
evant elements or reasons affecting the cred-
it score for a consumer, listed in the order of
their importance, based on their respective
effects on the credit score.

‘“(2) DWELLING.—The term ‘dwelling’ has
the same meaning as in section 103 of the
Truth in Lending Act.

“(z) IDENTITY THEFT REPORT.—The term
‘identity theft report’ means a report—

‘(1) that alleges an identity theft;

““(2) that is filed by a consumer with an ap-
propriate Federal, State, or local govern-
ment agency, including the United States
Postal Inspection Service and any law en-
forcement agency; and

““(3) the filing of which subjects the person
filing the report to criminal penalties relat-
ing to the filing of false information if, in
fact, the information in the report is false.”.
SEC. 112. FRAUD ALERTS AND ACTIVE DUTY

ALERTS.

The Fair Credit Reporting Act (15 U.S.C.
1681 et seq.) is amended by inserting after
section 605 the following:

“§605A. Identity theft prevention;
alerts and active duty alerts

““(a) ONE-CALL FRAUD ALERTS.—

“(1) INITIAL ALERTS.—Upon the request of a
consumer who asserts in good faith a sus-
picion that the consumer has been or is
about to become a victim of fraud or related
crime, including identity theft, a consumer
reporting agency described in section 603(p)
that maintains a file on the consumer and
has received appropriate proof of the iden-
tity of the requester shall—

““(A) include a fraud alert in the file of that
consumer for a period of not less than 90
days, beginning on the date of such request,
unless the consumer requests that such fraud
alert be removed before the end of such pe-
riod, and the agency has received appro-
priate proof of the identity of the requester
for such purpose; and

“(B) refer the information regarding the
fraud alert under this paragraph to each of
the other consumer reporting agencies de-
scribed in section 603(p), in accordance with
procedures developed under section 621(f).

““(2) ACCESS TO FREE REPORTS.—In any case
in which a consumer reporting agency in-
cludes a fraud alert in the file of a consumer
pursuant to this subsection, the consumer
reporting agency shall—

““(A) disclose to the consumer that the con-
sumer may request a free copy of the file of
the consumer pursuant to section 612(d); and
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“(B) provide to the consumer all disclo-
sures required to be made under section 609,
without charge to the consumer, not later
than 3 business days after any request de-
scribed in subparagraph (A).

“‘(b) EXTENDED ALERTS.—

““(1) IN GENERAL.—Upon the request of a
consumer who submits an identity theft re-
port to a consumer reporting agency de-
scribed in section 603(p) that maintains a file
on the consumer, if the agency has received
appropriate proof of the identity of the re-
quester, the agency shall—

“(A) include a fraud alert in the file of that
consumer during the 7-year period beginning
on the date of such request, unless the con-
sumer requests that such fraud alert be re-
moved before the end of such period and the
agency has received appropriate proof of the
identity of the requester for such purpose;

““(B) during the 7-year period beginning on
the date of such request, exclude the con-
sumer from any list of consumers prepared
by the consumer reporting agency and pro-
vided to any third party to offer credit or in-
surance to the consumer as part of a trans-
action that was not initiated by the con-
sumer, unless the consumer requests that
such exclusion be rescinded before the end of
such period; and

“(C) refer the information regarding the
extended fraud alert under this paragraph to
each of the other consumer reporting agen-
cies described in section 603(p), in accordance
with procedures developed under section
621(f).

““(2) VERIFICATION OF IDENTITY THEFT
cLAIM.—For purposes of paragraph (1), a con-
sumer reporting agency shall accept as proof
of a claim of identity theft, in lieu of an
identity theft report—

“(A) a properly completed copy of a stand-
ardized affidavit of identity theft developed
and made available by the Federal Trade
Commission; or

““(B) any affidavit of fact that is acceptable
to the consumer reporting agency for that
purpose.

““(3) ACCESS TO FREE REPORTS.—In any case
in which a consumer reporting agency in-
cludes a fraud alert in the file of a consumer
pursuant to this subsection, the consumer
reporting agency shall—

““(A) disclose to the consumer that the con-
sumer may request 2 free copies of the file of
the consumer pursuant to section 612(d) dur-
ing the 12-month period beginning on the
date on which the fraud alert was included in
the file; and

“(B) provide to the consumer all disclo-
sures required to be made under section 609,
without charge to the consumer, not later
than 3 business days after any request de-
scribed in subparagraph (A).

“(c) AcTIVE DuUTY ALERTS.—Upon the re-
quest of an active duty military consumer, a
consumer reporting agency described in sec-
tion 603(p) that maintains a file on the active
duty military consumer and has received ap-
propriate proof of the identity of the re-
quester shall—

““(1) include an active duty alert in the file
of that active duty military consumer during
a period of not less than 12 months, begin-
ning on the date of the request, unless the
active duty military consumer requests that
such fraud alert be removed before the end of
such period, and the agency has received ap-
propriate proof of the identity of the re-
quester for such purpose;

““(2) during the 12-month period beginning
on the date of such request, exclude the ac-
tive duty military consumer from any list of
consumers prepared by the consumer report-
ing agency and provided to any third party
to offer credit or insurance to the consumer
as part of a transaction that was not initi-
ated by the consumer, unless the consumer
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requests that such exclusion be rescinded be-
fore the end of such period; and

““(3) refer the information regarding the ac-
tive duty alert to each of the other consumer
reporting agencies described in section
603(p), in accordance with procedures devel-
oped under section 621(f).

‘“(d) PROCEDURES.—Each consumer report-
ing agency described in section 603(p) shall
establish policies and procedures to comply
with this section, including procedures that
allow consumers and active duty military
consumers to request temporary, extended,
or active duty alerts (as applicable) in a sim-
ple and easy manner, including by telephone.

‘‘(e) REFERRALS OF FRAUD ALERTS.—Each
consumer reporting agency described in sec-
tion 603(p) that receives a referral of a fraud
alert or active duty alert from another con-
sumer reporting agency pursuant to this sec-
tion shall, as though the agency received the
request from the consumer directly, follow
the procedures required under—

““(1) paragraphs (1)(A) and (2) of subsection
(a), in the case of a referral under subsection
@M)(B);

““(2) paragraphs (1)(A), (1)(B), and (3) of sub-
section (b), in the case of a referral under
subsection (b)(1)(C); and

““(3) paragraphs (1) and (2) of subsection (c),
in the case of a referral under subsection
©)(3).

“(f) DUTY OF RESELLER TO RECONVEY
ALERT.—A reseller shall include in its report
any fraud alert or active duty alert placed in
the file of a consumer pursuant to this sec-
tion by another consumer reporting agency.

““(g) DUTY OF OTHER CONSUMER REPORTING
AGENCIES TO PROVIDE CONTACT INFORMA-
TION.—If a consumer contacts any consumer
reporting agency that is not described in sec-
tion 603(p) to communicate a suspicion that
the consumer has been or is about to become
a victim of fraud or related crime, including
identity theft, the agency shall provide in-
formation to the consumer on how to con-
tact the Federal Trade Commission and the
consumer reporting agencies described in
section 603(p) to obtain more detailed infor-
mation and request alerts under this sec-
tion.”.

SEC. 113. TRUNCATION OF CREDIT CARD AND
DEBIT CARD ACCOUNT NUMBERS.

Section 605 of the Fair Credit Reporting
Act (15 U.S.C. 1681c) is amended by adding at
the end the following:

““(g) TRUNCATION OF CREDIT CARD AND
DEBIT CARD NUMBERS.—

““(1) IN GENERAL.—EXxcept as otherwise spe-
cifically provided in this subsection, no per-
son that accepts credit cards or debit cards
for the transaction of business shall print
more than the last 5 digits of the card ac-
count number or the expiration date upon
any receipt provided to the cardholder at the
point of the sale or transaction.

“(2) LIMITATION.—This subsection applies
only to receipts that are electronically
printed, and does not apply to transactions
in which the sole means of recording a credit
card or debit card account number is by
handwriting or by an imprint or copy of the
card.

“(3) EFFECTIVE DATE.—This
shall become effective—

“(A) 3 years after the date of enactment of
this subsection, with respect to any cash reg-
ister or other machine or device that elec-
tronically prints receipts for credit card or
debit card transactions that is in use before
January 1, 2005; and

“(B) 1 year after the date of enactment of
this subsection, with respect to any cash reg-
ister or other machine or device that elec-
tronically prints receipts for credit card or
debit card transactions that is first put into
use on or after January 1, 2005.”.
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SEC. 114. ESTABLISHMENT OF PROCEDURES FOR
THE IDENTIFICATION OF POSSIBLE
INSTANCES OF IDENTITY THEFT.

(a) IN GENERAL.—Section 615 of the Fair
Credit Reporting Act (15 U.S.C. 1681m) is
amended—

(1) by striking ““(e)’’ at the end; and

(2) by adding at the end the following:

““(e) RED FLAG GUIDELINES AND REGULA-
TIONS REQUIRED.—

““(1) GUIDELINES.—The Federal banking
agencies, the National Credit Union Admin-
istration, and the Federal Trade Commission
shall, with respect to the entities that are
subject to their respective enforcement au-
thority under section 621, and in coordina-
tion as described in paragraph (2)—

““(A) establish and maintain guidelines for
use by each financial institution and each
other person that is a creditor or other user
of a consumer report regarding identity theft
with respect to account holders at, or cus-
tomers of, such entities, and update such
guidelines as often as necessary;

““(B) prescribe regulations requiring each
financial institution and each other person
that is a creditor or other user of a consumer
report to establish reasonable policies and
procedures for implementing the guidelines
established pursuant to paragraph (1), to
identify possible risks to account holders or
to the safety and soundness of the institu-
tion or customers; and

““(C) prescribe regulations requiring each
financial institution and each other person
that is a creditor or other user of a consumer
report to notify the Federal Trade Commis-
sion (and any other agency or person that
such rulemaking agency determines appro-
priate) in any case in which there has been,
or is reasonably believed to have been unau-
thorized access to computerized or physical
records which compromises the security,
confidentiality, or integrity of consumer in-
formation maintained by or on behalf of that
entity, except that such regulations shall
not apply to a good faith acquisition of infor-
mation by an employee or agent of such enti-
ty for a business purpose of that entity, if
the information is not subject to further un-
authorized access.

‘“(2) CoORDINATION.—Each agency required
to prescribe regulations under paragraph (1)
shall consult and coordinate with each other
such agency so that, to the extent possible,
the regulations prescribed by each such enti-
ty are consistent and comparable with the
regulations prescribed by each other such
agency.

““(3) CRITERIA.—INn developing the guide-
lines required by paragraph (1)(A), the agen-
cies described in paragraph (1) shall identify
patterns, practices, and specific forms of ac-
tivity that indicate the possible existence of
identity theft.

‘“(4) CONSISTENCY WITH VERIFICATION RE-
QUIREMENTS.—Policies and procedures estab-
lished pursuant to paragraph (1) shall not be
inconsistent with, or duplicative of, the poli-
cies and procedures required under section
5318(l) of title 31, United States Code.

“(f) INVESTIGATION OF CHANGES OF AD-
DRESS.—
“(1) IN GENERAL.—The Federal banking

agencies, the National Credit Union Admin-
istration, and the Federal Trade Commis-
sion, in carrying out the responsibilities of
such agencies under subsection (e) shall,
with respect to the entities that are subject
to their respective enforcement authority
under section 621, and in coordination as de-
scribed in paragraph (2), prescribe regula-
tions applicable to card issuers to ensure
that, if any such card issuer receives a re-
quest for an additional or replacement card
for an existing account not later than 30
days after the card issuer has received notifi-
cation of a change of address for the same
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account, the card issuer will follow reason-
able policies and procedures that prohibit, as
appropriate, the card issuer from issuing the
additional or replacement card, unless the
card issuer—

“(A) notifies the cardholder of the request
at the former address of the cardholder and
provides to the cardholder a means of
promptly reporting incorrect  address
changes;

““(B) notifies the cardholder of the request
by such other means of communication as
the cardholder and the card issuer previously
agreed to; or

““(C) uses other means of assessing the va-
lidity of the change of address, in accordance
with reasonable policies and procedures es-
tablished by the card issuer in accordance
with the regulations prescribed under sub-
section (e).

““(2) COoORDINATION.—Each agency required
to prescribe regulations under paragraph (1)
shall consult and coordinate with each other
such agency so that, to the extent possible,
the regulations prescribed by each such enti-
ty are consistent and comparable with the
regulations prescribed by each other such
agency.

““(3) DEFINITION OF CARD ISSUER.—FoOr pur-
poses of this subsection, the term ‘card
issuer’ means—

“(A) any person who issues a credit card,
or the agent of such person with respect to
such card; and

“(B) any person who issues a debit card.”.

(b) EFFECTIVE DATE.—The amendments
made by subsection (a) shall take effect 1
year after the date of enactment of this Act.
SEC. 115. AMENDMENTS TO EXISTING IDENTITY

THEFT PROHIBITION.

Section 1028 of title 18, United States Code,
is amended—

(1) in subsection (a)(7)—

(A) by striking ‘“‘transfers’” and inserting
““transfers, possesses,’’; and

(B) by striking ‘‘abet,”” and inserting
‘‘abet, or in connection with,”’;
(2) in subsection (b)(1)(D), by striking

“transfer’” and inserting ‘‘transfer, posses-
sion,”; and

(3) in subsection (b)(2), by striking ‘‘three
years’ and inserting ‘5 years’.

SEC. 116. AUTHORITY TO TRUNCATE SOCIAL SE-
CURITY NUMBERS.

Section 609(a)(1) of the Fair Credit Report-
ing Act (15 U.S.C. 1681g(a)(1)) is amended by
striking ‘‘except that nothing’ and inserting
the following: “‘except that—

“(A) if the consumer to whom the file re-
lates requests that the first 5 digits of the so-
cial security number (or similar identifica-
tion number) of the consumer not be in-
cluded in the disclosure and the consumer re-
porting agency has received appropriate
proof of the identity of the requester, the
consumer reporting agency shall so truncate
such number in such disclosure; and

““(B) nothing”.

Subtitle B—Protection and Restoration of

Identity Theft Victim Credit History
SEC. 151. SUMMARY OF RIGHTS OF IDENTITY
THEFT VICTIMS.

(a) IN GENERAL.—Section 609 of the Fair
Credit Reporting Act (15 U.S.C. 1681g) is
amended by adding at the end the following:

“(d) SUMMARY OF RIGHTS OF IDENTITY
THEFT VICTIMS.—

““(1) IN GENERAL.—The Federal Trade Com-
mission, in consultation with the Federal
banking agencies and the National Credit
Union Administration, shall prescribe the
form and content of a summary of the rights
of consumers under this title with respect to
the procedures for remedying the effects of
fraud or identity theft involving credit, elec-
tronic fund transfers, or accounts or trans-
actions at or with a financial institution.
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““(2) SUMMARY OF RIGHTS AND CONTACT IN-
FORMATION.—If any consumer contacts a con-
sumer reporting agency and expresses a be-
lief that the consumer is a victim of fraud or
identity theft involving credit, an electronic
fund transfer, or an account or transaction
at or with a financial institution, the con-
sumer reporting agency shall, in addition to
any other action that the agency may take,
provide the consumer with the model sum-
mary of rights prepared by the Federal Trade
Commission under paragraph (1) and infor-
mation on how to contact the Commission to
obtain more detailed information.

““(e) INFORMATION AVAILABLE TO VICTIMS.—

““(1) IN GENERAL.—For the purpose of docu-
menting fraudulent transactions resulting
from identity theft, not later than 20 days
after the date of receipt of a request from a
victim in accordance with paragraph (3), and
subject to verification of the identity of the
victim and the claim of identity theft in ac-
cordance with paragraph (2), a business enti-
ty that has provided credit to, provided for
consideration products, goods, or services to,
accepted payment from, or otherwise entered
into a commercial transaction for consider-
ation with, a person who has allegedly made
unauthorized use of the means of identifica-
tion of the victim, shall provide a copy of ap-
plication and business transaction records in
the control of the business entity, whether
maintained by the business entity or by an-
other person on behalf of the business entity,
evidencing any transaction alleged to be a
result of identity theft to—

“(A) the victim;

““(B) any Federal, State, or local governing
law enforcement agency or officer specified
by the victim in such a request; or

“(C) any law enforcement agency inves-
tigating the identity theft and authorized by
the victim to take receipt of records pro-
vided under this subsection.

““(2) VERIFICATION OF IDENTITY AND CLAIM.—
Before a business entity provides any infor-
mation under paragraph (1), unless the busi-
ness entity, at its discretion, is otherwise
able to verify the identity of the victim
making a request under paragraph (1), the
victim shall provide to the business entity—

“(A) as proof of positive identification of
the victim, at the election of the business
entity—

“(i) the presentation of a government-
issued identification card;

““(ii) personally identifying information of
the same type as was provided to the busi-
ness entity by the unauthorized person; or

“(iii) personally identifying information
that the business entity typically requests
from new applicants or for new transactions,
at the time of the victim’s request for infor-
mation, including any documentation de-
scribed in clauses (i) and (ii); and

““(B) as proof of a claim of identity theft,
at the election of the business entity—

“(i) a copy of a police report evidencing
the claim of the victim of identity theft; and

““(ii) a properly completed—

“(1) copy of a standardized affidavit of
identity theft developed and made available
by the Federal Trade Commission; or

“(I1) an affidavit of fact that is acceptable
to the business entity for that purpose.

““(3) PROCEDURES.—The request of a victim
under paragraph (1) shall—

“(A) be in writing; and

“(B) be mailed to an address specified by
the business entity, if any.

““(4) NO CHARGE TO VICTIM.—Information re-
quired to be provided under paragraph (1)
shall be so provided without charge.

““(5) AUTHORITY TO DECLINE TO PROVIDE IN-
FORMATION.—A business entity may decline
to provide information under paragraph (1)
if, in the exercise of good faith, the business
entity determines that—
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““(A) this subsection does not require dis-
closure of the information;

‘“(B) the request for the information is
based on a misrepresentation of fact by the
individual requesting the information rel-
evant to the request for information; or

“(C) the information requested is Internet
navigational data or similar information
about a person’s visit to a website or online
service.

““(6) LIMITATION ON LIABILITY.—Except as
provided in section 621, sections 616 and 617
do not apply to any violation of this sub-
section.

“(7) NO NEW RECORDKEEPING OBLIGATION.—
Nothing in this subsection creates an obliga-
tion on the part of a business entity to ob-
tain, retain, or maintain information or
records that are not otherwise required to be
obtained, retained, or maintained in the or-
dinary course of its business or under other
applicable law.

“(8) RULE OF CONSTRUCTION.—

“(A) IN GENERAL.—NoO provision of Federal
or State law (except a law involving the non-
disclosure of information related to a pend-
ing Federal criminal investigation) prohib-
iting the disclosure of financial information
by a business entity to third parties shall be
used to deny disclosure of information to the
victim under this subsection.

“(B) LIMITATION.—Except as provided in
subparagraph (A), nothing in this subsection
permits a business entity to disclose infor-
mation, including information to law en-
forcement under subparagraphs (B) and (C) of
paragraph (1), that the business entity is
otherwise prohibited from disclosing under
any other applicable provision of Federal or
State law.

““(9) AFFIRMATIVE DEFENSE.—In any civil
action brought to enforce this subsection, it
is an affirmative defense (which the defend-
ant must establish by a preponderance of the
evidence) for a business entity to file an affi-
davit or answer stating that—

““(A) the business entity has made a rea-
sonably diligent search of its available busi-
ness records; and

““(B) the records requested under this sub-
section do not exist or are not available.

“(10) DEFINITION OF VICTIM.—For purposes
of this subsection, the term ‘victim’ means a
consumer whose means of identification or
financial information has been used or trans-
ferred (or has been alleged to have been used
or transferred) without the authority of that
consumer, with the intent to commit, or to
aid or abet, identity theft or any other viola-
tion of law.”.

(b) PuBLIC CAMPAIGN TO PREVENT IDENTITY
THEFT.—Not later than 2 years after the date
of enactment of this Act, the Federal Trade
Commission shall establish and implement a
media and distribution campaign to teach
the public how to prevent identity theft.
Such campaign shall include existing Fed-
eral Trade Commission education materials,
as well as radio, television, and print public
service announcements, video cassettes,
interactive digital video discs (DVD’s) or
compact audio discs (CD’s), and Internet re-
sources.

©) CONFORMING  AMENDMENT.—Section
624(b)(3) of the Fair Credit Reporting Act (15
U.S.C. 1681t(b)(3), regarding relation to State
laws) is amended by striking ‘‘section 609(c)’’
and inserting ‘‘subsection (c) or (d) of section
609",

SEC. 152. BLOCKING OF INFORMATION RESULT-
ING FROM IDENTITY THEFT.

(a) IN GENERAL.—The Fair Credit Report-
ing Act (15 U.S.C. 1681 et seq.) is amended by
inserting after section 605A, as added by this
Act, the following:
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“§605B. Block of information resulting from
identity theft

“‘(a) BLock.—Except as otherwise provided
in this section, a consumer reporting agency
shall block the reporting of any information
in the file of a consumer that the consumer
identifies as information that resulted from
an alleged identity theft, not later than 3
business days after the date of receipt by
such agency of—

‘(1) appropriate proof of the identity of the
consumer;

““(2) a copy of an identity theft report; and

““(3) the identification of such information
by the consumer.

“(b) NOTIFICATION.—A consumer reporting
agency shall promptly notify the furnisher of
information identified by the consumer
under subsection (a)—

“(1) that the information may be a result
of identity theft;

““(2) that an identity theft report has been
filed;

““(3) that a block has been requested under
this section; and

“‘(4) of the effective dates of the block.

““(c) AUTHORITY TO DECLINE OR RESCIND.—

“(1) IN GENERAL.—A consumer reporting
agency may decline to block, or may rescind
any block, of information relating to a con-
sumer under this section, if the consumer re-
porting agency reasonably determines that—

“(A) the information was blocked in error
or a block was requested by the consumer in
error;

“(B) the information was blocked, or a
block was requested by the consumer, on the
basis of a material misrepresentation of fact
relevant to the request to block; or

“(C) the consumer obtained possession of
goods, services, or money as a result of the
blocked transaction or transactions.

““(2) NOTIFICATION TO CONSUMER.—If a block
of information is declined or rescinded under
this subsection, the affected consumer shall
be notified promptly, in the same manner as
consumers are notified of the reinsertion of
information under section 611(a)(5)(B).

““(3) SIGNIFICANCE OF BLOCK.—For purposes
of this subsection, if a consumer reporting
agency rescinds a block, the presence of in-
formation in the file of a consumer prior to
the blocking of such information is not evi-
dence of whether the consumer knew or
should have known that the consumer ob-
tained possession of any goods, services, or
money as a result of the block.

““(d) EXCEPTION FOR RESELLERS.—

““(1) NO RESELLER FILE.—This section shall
not apply to a consumer reporting agency, if
the consumer reporting agency—

“(A) is areseller;

“(B) is not, at the time of the request of
the consumer under subsection (a), otherwise
furnishing or reselling a consumer report
concerning the information identified by the
consumer; and

“(C) informs the consumer, by any means,
that the consumer may report the identity
theft to the Federal Trade Commission to
obtain consumer information regarding iden-
tity theft.

““(2) RESELLER WITH FILE.—The sole obliga-
tion of the consumer reporting agency under
this section, with regard to any request of a
consumer under this section, shall be to
block the consumer report maintained by
the consumer reporting agency from any
subsequent use, if—

““(A) the consumer, in accordance with the
provisions of subsection (a), identifies, to a
consumer reporting agency, information in
the file of the consumer that resulted from
identity theft; and

““(B) the consumer reporting agency is a re-
seller of the identified information.

““(3) NoTICE.—In carrying out its obligation
under paragraph (2), the reseller shall
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promptly provide a notice to the consumer of
the decision to block the file. Such notice
shall contain the name, address, and tele-
phone number of each consumer reporting
agency from which the consumer informa-
tion was obtained for resale.

‘“(e) EXCEPTION FOR VERIFICATION COMPA-
NIES.—The provisions of this section do not
apply to a check services company, acting as
such, which issues authorizations for the
purpose of approving or processing nego-
tiable instruments, electronic fund transfers,
or similar methods of payments, except that,
beginning 3 business days after receipt of in-
formation described in paragraphs (1)
through (3) of subsection (a), a check serv-
ices company shall not report to a national
consumer reporting agency described in sec-
tion 603(p), any information identified in the
subject identity theft report as resulting
from identity theft.

“(f) ACCESS TO BLOCKED INFORMATION BY
LAW ENFORCEMENT AGENCIES.—NoO provision
of this section shall be construed as requir-
ing a consumer reporting agency to prevent
a Federal, State, or local law enforcement
agency from accessing blocked information
in a consumer file to which the agency could
otherwise obtain access under this title.”.

(b) CLERICAL AMENDMENT.—The table of
sections for the Fair Credit Reporting Act
(15 U.S.C. 1681 et seq.) is amended by insert-
ing after the item relating to section 605 the
following new items:

‘“605A. ldentity theft prevention; fraud
alerts and active duty alerts.
““605B. Block of information resulting from
identity theft.”.
SEC. 153. COORDINATION OF IDENTITY THEFT
COMPLAINT INVESTIGATIONS.

Section 621 of the Fair Credit Reporting
Act (15 U.S.C. 1681s) is amended by adding at
the end the following:

“‘(f) COORDINATION OF CONSUMER COMPLAINT
INVESTIGATIONS.—

““(1) IN GENERAL.—Each consumer reporting
agency described in section 603(p) shall de-
velop and maintain procedures for the refer-
ral to each other such agency of any con-
sumer complaint received by the agency al-
leging identity theft, or requesting a fraud
alert under section 605A or a block under
section 605B.

““(2) MODEL FORM AND PROCEDURE FOR RE-
PORTING IDENTITY THEFT.—The Federal Trade
Commission, in consultation with the Fed-
eral banking agencies and the National Cred-
it Union Administration, shall develop a
model form and model procedures to be used
by consumers who are victims of identity
theft for contacting and informing creditors
and consumer reporting agencies of the
fraud.

““(3) ANNUAL SUMMARY REPORTS.—Each con-
sumer reporting agency described in section
603(p) shall submit an annual summary re-
port to the Federal Trade Commission on
consumer complaints received by the agency
on identity theft or fraud alerts.”.

SEC. 154. PREVENTION OF REPOLLUTION
CONSUMER REPORTS.

(@) PREVENTION OF REINSERTION OF ERRO-
NEOUS INFORMATION.—

(1) DUTIES OF FURNISHERS UPON NOTICE OF
IDENTITY THEFT-RELATED DISPUTES.—Section
623(b) of the Fair Credit Reporting Act (15
U.S.C. 1681s-2(b)) is amended—

(A) by redesignating paragraph (2) as para-
graph (3);

(B) by inserting after paragraph (1) the fol-
lowing:

““(2) DUTIES OF FURNISHERS UPON NOTICE OF
IDENTITY THEFT-RELATED DISPUTES.—A person
that furnishes information to any consumer
reporting agency shall—

“(A) have in place reasonable procedures to
respond to any notification that it receives
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from a consumer reporting agency under sec-
tion 605B relating to information resulting
from identity theft, to prevent that person
from refurnishing such blocked information;
and

‘“(B) take the actions described in subpara-
graphs (A) through (D) of paragraph (1), if
such person receives directly from a con-
sumer, an identity theft report or a properly
completed copy of a standardized affidavit of
identity theft developed and made available
by the Federal Trade Commission.’’; and

(C) in paragraph (3), as redesignated, by
striking ‘“‘paragraph (1)”" and inserting ‘‘this
subsection”’.

(2) CONFORMING AMENDMENTS RELATING TO
NOTICE OF IDENTITY THEFT DIRECTLY FROM
CONSUMERS.—Section 623(b)(1) of the Fair
Credit Reporting Act (15 U.S.C. 1681s-2(b)(1))
is amended—

(A) in the matter preceding subparagraph
(A), by inserting ““or as described in para-
graph (2)(B),” after ‘‘agency,”’;

(B) subparagraph (B), by inserting before
the semicolon the following: ‘‘, and by the
consumer, and other documentation reason-
ably available to the person that is nec-
essary to conduct a reasonable investiga-
tion”’; and

(C) in subparagraph (C), by inserting before
the semicolon at the end the following: *,
and to the consumer, if notice of the dispute
was received directly from the consumer, as
described in paragraph (2)(B)”.

(b) PROHIBITION ON SALE OR TRANSFER OF
DEBT CAUSED BY IDENTITY THEFT.—Section
615 of the Fair Credit Reporting Act (15
U.S.C. 1681m), as amended by this Act, is
amended by adding at the end the following:

““(g) PROHIBITION ON SALE OR TRANSFER OF
DEBT CAUSED BY IDENTITY THEFT.—

“(1) IN GENERAL.—No person shall sell,
transfer for consideration, or place for col-
lection a debt that such person has been no-
tified under section 605B has resulted from
identity theft.

““(2) APPLICABILITY.—The prohibitions of
this subsection shall apply to all persons col-
lecting a debt described in paragraph (1)
after the date of a notification under para-
graph (1).

““(3) RULE OF CONSTRUCTION.—Nothing in
this subsection shall be construed to pro-
hibit—

““(A) the repurchase of a debt in any case in
which the assignee of the debt requires such
repurchase because the debt has resulted
from identity theft;

‘“(B) the securitization of a debt; or

“(C) the transfer of debt as a result of a
merger, acquisition, purchase and assump-
tion transaction, or transfer of substantially
all of the assets of an entity.”.

SEC. 155. NOTICE BY DEBT COLLECTORS WITH
RESPECT TO FRAUDULENT INFOR-
MATION.

Section 615 of the Fair Credit Reporting
Act (15 U.S.C. 1681m), as amended by this
Act, is amended by adding at the end the fol-
lowing:

““(h) DEBT COLLECTOR COMMUNICATIONS
CONCERNING IDENTITY THEFT.—If a person
acting as a debt collector (as that term is de-
fined in title VIII) on behalf of a third party
that is a creditor or other user of a consumer
report is notified that any information relat-
ing to a debt that the person is attempting
to collect may be fraudulent or may be the
result of identity theft, that person shall—

‘(1) notify the third party that the infor-
mation may be fraudulent or may be the re-
sult of identity theft; and

*“(2) upon request of the consumer to whom
the debt purportedly relates, provide to the
consumer all information to which the con-
sumer would otherwise be entitled if the con-
sumer were not a victim of identity theft,
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but wished to dispute the debt under provi-

sions of law applicable to that person.”.

SEC. 156. STATUTE OF LIMITATIONS.

Section 618 of the Fair Credit Reporting
Act (15 U.S.C. 1681p) is amended to read as
follows:

“§618. Jurisdiction of courts; limitation of ac-
tions
““An action to enforce any liability created

under this title may be brought in any ap-
propriate United States district court, with-
out regard to the amount in controversy, or
in any other court of competent jurisdiction,
not later than the earlier of—

“(1) 2 years after the date of discovery by
the plaintiff of the violation that is the basis
for such liability; or

“(2) 5 years after the date on which the
violation that is the basis for such liability
occurs.”.

TITLE II-IMPROVEMENTS IN USE OF AND
CONSUMER ACCESS TO CREDIT INFOR-
MATION

SEC. 211. FREE CREDIT REPORTS.

(a) IN GENERAL.—Section 612 of the Fair
Credit Reporting Act (15 U.S.C. 168lj) is
amended—

(1) by redesignating subsection (a) as sub-
section (f), and transferring it to the end of
the section;

(2) by inserting before subsection (b) the
following:

“‘(a) FREE ANNUAL DISCLOSURE.—

“(1) IN GENERAL.—A consumer reporting
agency described in section 603(p) shall make
all disclosures pursuant to section 609 once
during any 12-month period upon request of
the consumer and without charge to the con-
sumer, only if the request is made by mail or
through an Internet website using the cen-
tralized system and the standardized form
established for such requests in accordance
with section 211(c) of the National Consumer
Credit Reporting System Improvement Act
of 2003.

““(2) TIMING.—A consumer reporting agency
shall provide a consumer report under para-
graph (1) not later than 15 days after the
date on which the request is received under
paragraph (1).

““(3) REINVESTIGATIONS.—Notwithstanding
the time periods specified in section 611(a)(1),
a reinvestigation under that section by a
consumer reporting agency upon a request of
a consumer that is made after receiving a
consumer report under this subsection shall
be completed not later than 45 days after the
date on which the request is received.”’;

(3) by redesignating subsection (d) as sub-
section (e);

(4) by inserting before subsection (e), as re-
designated, the following:

“‘(d) FREE DISCLOSURES IN CONNECTION WITH
FRAUD ALERTS.—Upon the request of a con-
sumer, a consumer reporting agency de-
scribed in section 603(p) shall make all dis-
closures pursuant to section 609 without
charge to the consumer, as provided in sub-
sections (a)(2) and (b)(3) of section 605A, as
applicable.”’;

(5) in subsection (e), as redesignated, by
striking ‘‘subsection (a)’’ and inserting ‘‘sub-
section (f)”’; and

(6) in subsection (f), as redesignated, by
striking ‘‘Except as provided in subsections
(b), (c), and (d), a”” and inserting ‘‘In the case
of a request from a consumer other than a
request that is covered by any of subsections
(a) through (d), a”’.

(b) SUMMARY OF RIGHTS TO OBTAIN AND Dis-
PUTE INFORMATION IN CONSUMER REPORTS AND
To OBTAIN CREDIT SCORES.—Section 609(c) of
the Fair Credit Reporting Act (15 U.S.C.
1681g) is amended to read as follows:

““(c) SUMMARY OF RIGHTS TO OBTAIN AND
DISPUTE INFORMATION IN CONSUMER REPORTS
AND TO OBTAIN CREDIT SCORES.—



November 5, 2003

““(1) COMMISSION SUMMARY OF RIGHTS RE-
QUIRED.—

“(A) IN GENERAL.—The Federal Trade Com-
mission shall prepare a model summary of
the rights of consumers under this title.

““(B) CONTENT OF SUMMARY.—The summary
of rights prepared under subparagraph (A)
shall include a description of—

“(i) the right of a consumer to obtain a
copy of a consumer report under subsection
(a) from each consumer reporting agency;

“(ii) the frequency and circumstances
under which a consumer is entitled to re-
ceive a consumer report without charge
under section 612;

“(iii) the right of a consumer to dispute in-
formation in the file of the consumer under
section 611;

“(iv) the right of a consumer to obtain a
credit score from a consumer reporting agen-
cy, and a description of how to obtain a cred-
it score; and

““(v) the method by which a consumer can
contact, and obtain a consumer report from,
a consumer reporting agency without
charge, as provided in the regulations of the
Federal Trade Commission prescribed under
section 211(c) of the National Consumer
Credit Reporting System Improvement Act
of 2003.

“(C) AVAILABILITY OF SUMMARY OF
RIGHTS.—The Federal Trade Commission
shall—

“(i) actively publicize the availability of
the summary of rights prepared under this
paragraph;

“(if) conspicuously post on its Internet
website the availability of such summary of
rights; and

“(iif) promptly make such summary of
rights available to consumers, on request.

““(2) SUMMARY OF RIGHTS REQUIRED TO BE IN-
CLUDED WITH AGENCY DISCLOSURES.—A con-
sumer reporting agency shall provide to a
consumer, with each written disclosure by
the agency to the consumer under this sec-
tion—

“(A) the summary of rights prepared by
the Federal Trade Commission under para-
graph (1);

“(B) in the case of a consumer reporting
agency described in section 603(p), a toll-free
telephone number established by the agency,
at which personnel are accessible to con-
sumers during normal business hours;

“(C) a list of all Federal agencies respon-
sible for enforcing any provision of this title,
and the address and any appropriate phone
number of each such agency, in a form that
will assist the consumer in selecting the ap-
propriate agency;

‘(D) a statement that the consumer may
have additional rights under State law, and
that the consumer may wish to contact a
State or local consumer protection agency or
a State attorney general (or the equivalent
thereof) to learn of those rights; and

“(E) a statement that a consumer report-
ing agency is not required to remove accu-
rate derogatory information from the file of
a consumer, unless the information is out-
dated under section 605 or cannot be
verified.”.

(c) RULEMAKING REQUIRED.—

(1) IN GENERAL.—The Federal Trade Com-
mission shall prescribe regulations applica-
ble to consumer reporting agencies described
in section 603(p) of the Fair Credit Reporting
Act to require the establishment of—

(A) a centralized source, through which
consumers may obtain a consumer report
from each consumer reporting agency de-
scribed in that section 603(p) using a single
request and without charge to the consumer,
as provided in section 612(a) of the Fair Cred-
it Reporting Act (as amended by this Act);
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(B) a standardized form for a consumer to
make such a request for a consumer report
by mail or through an Internet website; and

(C) streamlined methods by which such a
consumer reporting agency shall provide
such consumer reports, after consideration
of—

(i) the significant demands that may be
placed on consumer reporting agencies in
providing such consumer reports;

(ii) appropriate means to ensure that con-
sumer reporting agencies can satisfactorily
meet those demands, including the efficacy
of a system of staggering the availability to
consumers of such consumer reports using a
quarterly method based on the birth month
of the consumer; and

(iii) the ease by which consumers should be
able to contact consumer reporting agencies
with respect to access to such consumer re-
ports.

(2) TiMING.—Regulations required by this
subsection shall—

(A) be issued in final form not later than 6
months after the date of enactment of this
Act; and

(B) become effective not later than 6
months after the date on which they are
issued in final form.

(d) EFFECTIVE DATE.—The amendments
made by subsections (a) and (b) shall become
effective on the effective date of the regula-
tions prescribed by the Federal Trade Com-
mission in accordance with subsection (c).
SEC. 212. CREDIT SCORES.

(a) DUTIES OF CONSUMER REPORTING AGEN-
CIES TO DISCLOSE CREDIT SCORES.—

(1) IN GENERAL.—Section 609(a) of the Fair
Credit Reporting Act (15 U.S.C. 1681g(a)) is
amended by adding at the end the following:

““(6) In connection with an application for
an extension of credit for a consumer pur-
pose that is to be secured by a dwelling—

“(A) the current, or most recent, credit
score of the consumer that was previously
calculated by the agency;

‘“(B) the range of possible credit scores
under the model used;

““(C) the key factors, if any, not to exceed
4, that adversely affected the credit score of
the consumer in the model used;

‘(D) the date on which the credit score was
created; and

“(E) the name of the person or entity that
provided the credit score or the credit file on
the basis of which the credit score was cre-
ated.”.

(2) LIMITATIONS ON REQUIRED PROVISION OF
CREDIT SCORE.—Section 609 of the Fair Credit
Reporting Act (15 U.S.C. 1681g), as amended
by this Act, is amended by adding at the end
the following:

“(f) LIMITATIONS ON REQUIRED PROVISION OF
CREDIT SCORE.—

““(1) IN GENERAL.—Subsection (a)(6) may
not be construed—

““(A) to compel a consumer reporting agen-
cy to develop or disclose a credit score if the
agency does not, in the ordinary course of its
business—

‘(i) distribute scores that are used in con-
nection with extensions of credit secured by
residential real property; or

““(ii) develop credit scores that assist credi-
tors in understanding the general credit be-
havior of the consumer and predicting future
credit behavior;

““(B) to require a consumer reporting agen-
cy that distributes credit scores developed
by another person or entity to provide a fur-
ther explanation of those scores, or to proc-
ess a dispute arising pursuant to section
611(a), except that the consumer reporting
agency shall be required to provide to the
consumer the name and information for con-
tacting the person or entity that developed
the score;
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““(C) to require a consumer reporting agen-
cy to maintain credit scores in its files; or

““(D) to compel disclosure of a credit score,
except upon specific request of the con-
sumer, except that if a consumer requests
the credit file and not the credit score, then
the consumer shall be provided with the
credit file and a statement that the con-
sumer may request and obtain a credit score.

““(2) PROVISION OF SCORING MODEL.—In com-
plying with subsection (a)(6) and this sub-
section, a consumer reporting agency shall
supply to the consumer—

“(A) a credit score that is derived from a
credit scoring model that is widely distrib-
uted to users of credit scores by that con-
sumer reporting agency in connection with
any extension of credit secured by a dwell-
ing; or

“(B) a credit score that assists the con-
sumer in understanding the credit scoring
assessment of the credit behavior of the con-
sumer and predictions about future credit
behavior.”.

?) CONFORMING AMENDMENT.—Section
609(a)(1)(B) of the Fair Credit Reporting Act
(15 U.S.C. 1681g(a)(1)(B)), as so designated by
section 116, is amended by inserting before
the period *‘, other than as provided in para-
graph (6)”".

(b) DUTIES OF USERS OF CREDIT SCORES.—

(1) IN GENERAL.—Section 615 of the Fair
Credit Reporting Act (15 U.S.C. 1681m), as
amended by this Act, is amended by adding
at the end the following:

““(i) DUTIES OF USERS OF CREDIT SCORES.—

‘(1) DISCLOSURES.—AnNYy person that makes
or arranges extensions of credit for consumer
purposes that are to be secured by a dwelling
and that uses credit scores for that purpose,
shall be required to provide to the consumer
to whom the credit score relates, as soon as
is reasonably practicable after such use—

““(A) a copy of the information described in
section 609(a)(6) that was obtained from a
consumer reporting agency or that was de-
veloped and used by that user of the credit
score information; or

““(B) if the user of the credit score informa-
tion obtained such information from a third
party that developed such information (other
than a consumer reporting agency or the
user itself), only—

‘(i) a copy of the information described in
section 609(a)(6) provided to the user by the
person or entity that developed the credit
score; and

““(ii) a notice that generally describes cred-
it scores, their use, and the sources and
kinds of data used to generate credit scores.

“(2) RULE OF CONSTRUCTION.—This sub-
section may not be construed to require the
user of a credit score described in paragraph
—

“(A) to explain to the consumer the infor-
mation provided pursuant to section
609(a)(6), unless that information was devel-
oped by the user;

‘“(B) to disclose any information other
than a credit score or the key factors re-
quired to be disclosed under section
609(a)(6)(C);

““(C) to disclose any credit score or related
information obtained by the user after a
transaction occurs; or

‘“(D) to provide more than 1 disclosure
under this subsection to any 1 consumer per
credit transaction.

“(3) LIMITATION.—EXxcept as otherwise pro-
vided in this subsection, the obligation of a
user of a credit score under this subsection
shall be limited solely to providing a copy of
the information that was received from the
consumer reporting agency or other person.
A user of a credit score has no liability under
this subsection for the content of credit
score information received from a consumer
reporting agency or for the omission of any
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information within the report provided by
the consumer reporting agency.”.

(2) CONFORMING AMENDMENT.—Section 615
of the Fair Credit Reporting Act (15 U.S.C.
1681m) is amended in the section heading, by
adding at the end the following: ‘“‘and credit
scores’’.

(c) CONTRACTUAL LIABILITY.—Section 616 of
the Fair Credit Reporting Act (15 U.S.C.
1681n) is amended by adding at the end the
following:

“‘(d) USE oF CREDIT SCORES.—AnNy provision
of any contract that prohibits the disclosure
of a credit score by a consumer reporting
agency or a person who makes or arranges
extensions of credit to the consumer to
whom the credit score relates is void. A user
of a credit score shall not have liability
under any such contractual provision for dis-
closure of a credit score.”.

(d) RELATION TO STATE LAws.—Section
624(b)(1) of the Fair Credit Reporting Act (15
U.S.C. 1681t(b)(1), regarding relation to State
laws) is amended—

(1) in subparagraph (E), by striking ‘“‘or’” at
the end; and

(2) by adding at the end the following:

“(G) subsections (a)(6) and (f) of section
609, relating to the disclosure of credit scores
by consumer reporting agencies in connec-
tion with an application for an extension of
credit that is to be secured by a dwelling;

““(H) section 615(i), relating to the duties of
users of credit scores to disclose credit score
information to consumers in connection with
an application for an extension of credit that
is to be secured by a dwelling; or”’.

(e) EFFECTIVE DATE.—The amendments
made by this section shall become effective
180 days after the date of enactment of this
Act.
SEC. 213. ENHANCED DISCLOSURE OF THE

MEANS AVAILABLE TO OPT OUT OF
PRESCREENED LISTS.

(@) NOTICE AND RESPONSE FORMAT FOR
USERS OF REPORTS.—Section 615(d)(2) of the
Fair Credit Reporting Act (15 U.S.C.
1681m(d)(2)) is amended to read as follows:

““(2) DISCLOSURE OF ADDRESS AND TELE-
PHONE NUMBER; FORMAT.—A statement under
paragraph (1) shall—

“(A) include the address and toll-free tele-
phone number of the appropriate notification
system established under section 604(e); and

“(B) be presented in such format and in
such type size and manner as is established
by the Federal Trade Commission, by rule, in
consultation with the Federal banking agen-
cies and the National Credit Union Adminis-
tration.”.

(b) RULEMAKING ScCHEDULE.—Regulations
required by section 615(d)(2) of the Fair Cred-
it Reporting Act, as amended by this section,
shall be issued in final form not later than 1
year after the date of enactment of this Act.

(c) DURATION OF ELECTIONS.—Section 604(e)
of the Fair Credit Reporting Act (15 U.S.C.
1681b(e)) is amended in each of paragraphs
(B)(A) and (4)(B)(i)), by striking ‘‘2-year pe-
riod”” each place that term appears and in-
serting ‘‘7-year period”’.

(d) PuBLIC AWARENESS CAMPAIGN.—The
Federal Trade Commission shall actively
publicize and conspicuously post on its
website any address and the toll-free tele-
phone number established as part of a notifi-
cation system for opting out of prescreening
under section 604(e), and otherwise take
measures to increase public awareness re-
garding the availability of the right to opt
out of prescreening.

SEC. 214. AFFILIATE SHARING.

(a) LIMITATION.—The Fair Credit Reporting
Act (15 U.S.C. 1601 et seq.) is amended—

(1) by redesignating section 624 (regarding
relation to State laws), as so designated by
section 2413(b) of the Consumer Credit Re-
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porting Reform Act of 1996 (110 Stat. 3009-
447), as section 625;

(2) by redesignating section 624 (regarding
disclosures to FBI for counterintelligence
purposes), as added by section 601(a) of the
Intelligence Authorization Act for Fiscal
Year 1996 (Public Law 104-93; 109 Stat. 974) (15
U.S.C. 1681u)), as section 626; and

(3) by inserting after section 623 the fol-
lowing:

“SEC. 624. AFFILIATE SHARING.

‘“(a) SPECIAL RULE FOR SOLICITATION FOR
PURPOSES OF MARKETING.—

‘(1) NoTICE.—Any person that receives
from another person related to it by common
ownership or affiliated by corporate control
a communication of information that would
be a consumer report, except for clauses (i)
through (iii) of section 603(d)(2)(A), may not
use the information to make a solicitation
for marketing purposes to a consumer about
its products or services, unless—

“(A) it is clearly and conspicuously dis-
closed to the consumer that the information
may be communicated among such persons
for purposes of making such solicitations to
the consumer; and

‘“(B) the consumer is provided an oppor-
tunity and a simple method to prohibit the
making of such solicitations to the consumer
by such person.

*“(2) CONSUMER CHOICE.—

“(A) IN GENERAL.—The notice required
under paragraph (1) shall allow the consumer
the opportunity to prohibit all such solicita-
tions, and may allow the consumer to choose
from different options when electing to pro-
hibit the sending of such solicitations, in-
cluding options regarding the types of enti-
ties and information covered, and which
methods of delivering solicitations the con-
sumer elects to prohibit.

‘“(B) FORMAT.—Notwithstanding subpara-
graph (A), the notice required under para-
graph (1) must be clear, conspicuous, and
concise, and any method provided under
paragraph (1)(B) must be simple. The regula-
tions prescribed to implement this section
shall provide specific guidance regarding
how to comply with such standards.

‘“(3) DURATION.—The election of a con-
sumer pursuant to paragraph (1)(B) to pro-
hibit the sending of solicitations shall be ef-
fective permanently, beginning on the date
on which the person receives the election of
the consumer, unless the consumer requests
that such election be revoked.

‘“(4) DEFINITION.—For purposes of this sec-
tion, the term ‘pre-existing business rela-
tionship’ means a relationship between a
person and a consumer, based on—

“(A) the purchase, rental, or lease by the
consumer of that person’s goods or services,
or a financial transaction between the con-
sumer and that person during the 18-month
period immediately preceding the date on
which the consumer receives the notice re-
quired under this section; or

““(B) an inquiry or application by the con-
sumer regarding a product or service offered
by that person, during the 3-month period
immediately preceding the date on which the
consumer receives the notice required under
this section.

“(5) ScorPe.—This section shall not apply to
a person—

“(A) using information to make a solicita-
tion for marketing purposes to a consumer
with whom the person has a pre-existing
business relationship;

““(B) using information to perform services
on behalf of another person related by com-
mon ownership or affiliated by corporate
control, except that this subparagraph shall
not permit a person to send solicitations on
behalf of another person if such other person
would not be permitted to send the solicita-
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tion on its own behalf as a result of the elec-
tion of the consumer to prohibit solicita-
tions under paragraph (1)(B);

“(C) using information in direct response
to a communication initiated by the con-
sumer in which the consumer has requested
information about a product or service; or

‘(D) using information to directly respond
to solicitations authorized or requested by
the consumer.

““(b) NOTICE FOR OTHER PURPOSES PERMIS-
SIBLE.—A notice or other disclosure that is
equivalent to the notice required by sub-
section (a), and that is provided by a person
described in subsection (a) to a consumer to-
gether with disclosures required by any
other provision of law shall satisfy the re-
quirements of subsection (a).”.

(b) RULEMAKING REQUIRED.—

(1) IN GENERAL.—The Federal banking
agencies, the National Credit Union Admin-
istration, and the Federal Trade Commission
shall, with respect to the entities that are
subject to their respective enforcement au-
thority under section 621 of the Fair Credit
Reporting Act, and in coordination as de-
scribed in paragraph (2), prescribe regula-
tions to implement section 624 of the Fair
Credit Reporting Act, as added by this sec-
tion.

(2) COORDINATION.—Each agency required
to prescribe regulations under paragraph (1)
shall consult and coordinate with each other
such agency so that, to the extent possible,
the regulations prescribed by each such enti-
ty are consistent and comparable with the
regulations prescribed by each other such
agency.

(3) CONSIDERATIONS.—In promulgating reg-
ulations under this subsection, the Federal
Trade Commission shall—

(A) ensure that affiliate sharing notifica-
tion methods provide a simple means for
consumers to make determinations and
choices under section 624 of the Fair Credit
Reporting Act, as added by this section; and

(B) consider the affiliate sharing notifica-
tion practices employed on the date of enact-
ment of this Act by persons that will be sub-
ject to that section 624.

(4) TiMING.—Regulations required by this
subsection shall—

(A) be issued in final form not later than 6
months after the date of enactment of this
Act; and

(B) become effective not later than 3
months after the date on which they are
issued in final form.

(c) CONFORMING AMENDMENT.—Section
603(d)(2)(A) of the Fair Credit Reporting Act
(15 U.S.C. 168la(d)(2)(A)) is amended by in-
serting ‘‘subject to section 624,” after ““(A)”.

(d) CLERICAL AMENDMENT.—The Fair Credit
Reporting Act (15 U.S.C. 1681 et seq.) is
amended in the table of sections, by striking
the items following the item relating to sec-
tion 623 and inserting the following:

“‘624. Affiliate sharing.

““625. Relation to State laws.

““626. Disclosures to FBI for counterintel-
ligence purposes.”.

(e) STUDIES OF INFORMATION SHARING PRAC-
TICES.—

(1) IN GENERAL.—The Federal banking
agencies, the National Credit Union Admin-
istration, and the Federal Trade Commission
shall jointly conduct regular studies of the
consumer information sharing practices by
financial institutions and other persons that
are creditors or users of consumer reports
with their affiliates.

(2) MATTERS FOR STUDY.—In conducting the
studies required by paragraph (1), the agen-
cies described in paragraph (1) shall—

(A) identify—

(i) the purposes for which financial institu-
tions and other creditors and users of con-
sumer reports share consumer information;
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(ii) the types of information shared by such
entities with their affiliates;

(iii) the number of choices provided to con-
sumers with respect to the control of such
sharing, and the degree to and manner in
which consumers exercise such choices, if at
all; and

(iv) whether such entities share or may
share personally identifiable transaction or
experience information with affiliates for
purposes—

(1) that are related to employment or hir-
ing, including whether the person that is the
subject of such information is given notice of
such sharing, and the specific uses of such
shared information; or

(11) of general publication of such informa-
tion; and

(B) specifically examine the information
sharing practices that financial institutions
and other creditors and users of consumer re-
ports and their affiliates employ for the pur-
pose of making underwriting decisions or
credit evaluations of consumers.

(3) REPORTS.—

(A) INITIAL REPORT.—Not later than 3 years
after the date of enactment of this Act, the
Federal banking agencies, the National Cred-
it Union Administration, and the Federal
Trade Commission shall jointly submit a re-
port to the Congress on the results of the ini-
tial study conducted in accordance with this
subsection, together with any recommenda-
tions for legislative or regulatory action.

(B) FoLLowupP REPORTS.—The Federal
banking agencies, the National Credit Union
Administration, and the Federal Trade Com-
mission shall, not less frequently than once
every 3 years following the date of submis-
sion of the initial report under subparagraph
(A), jointly submit a report to the Congress
that, together with any recommendations
for legislative or regulatory action—

(i) documents any changes in the areas of
study referred to in paragraph (2)(A) occur-
ring since the date of submission of the pre-
vious report;

(ii) identifies any changes in the practices
of financial institutions and other creditors
and users of consumer reports in sharing
consumer information with their affiliates
for the purpose of making underwriting deci-
sions or credit evaluations of consumers oc-
curring since the date of submission of the
previous report; and

(iii) examines the effects that changes de-
scribed in clause (ii) have had, if any, on the
degree to which such affiliate sharing prac-
tices reduce the need for financial institu-
tions, creditors, and other users of consumer
reports to rely on credit reports for such de-
cisions.

(f) DEFINITIONS.—As used in this section—

(1) the terms ‘‘consumer’, ‘‘consumer re-
port’, ‘‘consumer reporting agency’’, ‘‘cred-
itor”, “Federal banking agencies’, and ‘‘fi-
nancial institution’, have the same mean-
ings as in section 603 of the Fair Credit Re-
porting Act, as amended by this Act; and

(2) the term ‘‘affiliates’ means persons
that are related by common ownership or af-
filiated by corporate control.

SEC. 215. STUDY OF EFFECTS OF CREDIT SCORES
AND CREDIT-BASED INSURANCE
SCORES ON AVAILABILITY AND AF-
FORDABILITY OF FINANCIAL PROD-
UCTS.

(a) DEFINED TERM.—As used in this section,
the term ‘‘credit score’” means a numerical
value or a categorization derived from a sta-
tistical tool or modeling system used to pre-
dict the likelihood of certain credit or insur-
ance behaviors, including default.

(b) STUDY REQUIRED.—The Federal Trade
Commission shall conduct a study of—

(1) the effects of the use of credit scores
and credit-based insurance scores on the
availability and affordability of financial
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products and services, including credit cards,
mortgages, auto loans, and property and cas-
ualty insurance;

(2) the degree of correlation between the
factors considered by credit score systems
and the quantifiable risks and actual losses
experienced by businesses, including the ex-
tent to which each of the factors considered
or otherwise taken into account by such sys-
tems correlated to risk or loss;

(3) the extent to which the use of credit
scoring models, credit scores and credit-
based insurance scores benefit or negatively
impact persons based on geography, income,
ethnicity, race, color, religion, national ori-
gin, age, sex, marital status, or creed; and

(4) the extent to which credit scoring sys-
tems are used by businesses, the factors con-
sidered by such systems, and the effects of
variables which are not considered by such
systems.

(c) PuBLIC PARTICIPATION.—The Federal
Trade Commission shall seek public input
about the prescribed methodology and re-
search design of the study required by sub-
section (b).

(d) REPORT.—

(1) IN GENERAL.—Before the end of the 18-
month period beginning on the date of enact-
ment of this Act, the Federal Trade Commis-
sion shall submit a detailed report on the
study conducted under this section to the
Committee on Financial Services of the
House of Representatives and the Committee
on Banking, Housing, and Urban Affairs of
the Senate.

(2) CONTENTS.—The report submitted under
paragraph (1) shall include—

(A) the findings and conclusions of the
Commission;

(B) recommendations to address specific
areas of concern that were identified in the
study; and

(C) recommendations for legislative or ad-
ministrative action that the Commission
may determine to be necessary to ensure
that credit and credit-based insurances score
are used appropriately and fairly.

SEC. 216. DISPOSAL OF CONSUMER REPORT IN-
FORMATION AND RECORDS.

(@) IN GENERAL.—The Fair Credit Report-
ing Act (15 U.S.C. 1681m) is amended by add-
ing at the end the following:

“§ 627. Disposal of records

‘“(a) REGULATIONS.—

“(1) IN GENERAL.—Not later than 1 year
after the date of enactment of this section,
the Federal Trade Commission shall issue
final regulations requiring any person that
maintains or otherwise possesses consumer
information or any compilation of consumer
information derived from consumer reports
for a business purpose to properly dispose of
any such information or compilation.

““(2) EXEMPTION AUTHORITY.—In issuing reg-
ulations under this section, the Federal
Trade Commission may exempt any person
or class of persons from application of those
regulations, as the Commission deems appro-
priate to carry out the purpose of this sec-
tion.

““(b) RULE OF CONSTRUCTION.—Nothing in
this section may be construed to alter or af-
fect any requirement imposed under any
other provision of law to maintain any
record.”.

(b) CLERICAL AMENDMENT.—The table of
sections for the Fair Credit Reporting Act
(15 U.S.C. 1681 et seq.), as amended by this
Act, is amended by adding at the end the fol-
lowing:

*“627. Disposal of records.”.

TITLE III—ENHANCING THE ACCURACY

OF CONSUMER REPORT INFORMATION
SEC. 311. RISK-BASED PRICING NOTICE.

(a) DUTIES OF USERS.—Section 615 of the
Fair Credit Reporting Act (15 U.S.C. 1681m),
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as amended by this Act, is amended by add-
ing at the end the following:

“(J) DUTIES OF USERS IN CERTAIN CREDIT
TRANSACTIONS.—

“(1) IN GENERAL.—Subject to rules pre-
scribed as provided in paragraph (5), if any
person uses a consumer report in connection
with a grant, extension, or other provision of
credit on material terms that are materially
less favorable than the most favorable terms
available to a substantial proportion of con-
sumers from or through that person, based in
whole or in part on a consumer report, the
person shall provide a notice to the con-
sumer in the form and manner required by
regulations prescribed in accordance with
this subsection.

““(2) EXCePTIONS.—No notice shall be re-
quired from a person under this subsection
if:

“(A) the consumer applied for specific ma-
terial terms and was granted those terms,
unless those terms were initially specified by
the person after the transaction was initi-
ated by the consumer and after the person
obtained a consumer report; or

““(B) the person has provided or will pro-
vide a notice to the consumer under sub-
section (a) in connection with the trans-
action.

““(3) OTHER NOTICE NOT SUFFICIENT.—A per-
son that is required to provide a notice under
subsection (a) cannot meet that requirement
by providing a notice under this subsection.

““(4) CONTENT AND DELIVERY OF NOTICE.—A
notice under this subsection shall include, at
a minimum—

“(A) a statement informing the consumer
that the terms offered to the consumer were
set based on information from a consumer
report;

““(B) identification of the consumer report-
ing agency that furnished that report;

“(C) a statement informing the consumer
that the consumer may obtain a copy of a
consumer report from that consumer report-
ing agency without charge; and

‘(D) the contact information specified by
that consumer reporting agency for obtain-
ing such consumer reports (including a toll-
free telephone number established by the
agency in the case of a consumer reporting
agency described in section 603(p)).

““(5) RULEMAKING.—

““(A) RULES REQUIRED.—The Federal Trade
Commission and the Board of Governors of
the Federal Reserve System shall jointly
prescribe rules, in accordance with section
553 of title 5, United States Code, to carry
out this subsection.

““(B) CoNTENT.—Rules required by subpara-
graph (A) shall address, but are not limited
to—

‘(i) the form, content, time, and manner of
delivery of any notice under this subsection;

“(ii) clarification of the meaning of terms
used in this subsection, including what cred-
it terms are material, and when credit terms
are materially less favorable;

“(iif) exceptions to the notice requirement
under this subsection for classes of persons
or transactions regarding which the agencies
determine that notice would not signifi-
cantly benefit consumers; and

“(iv) a model notice that may be used to
comply with this subsection.”.

(b) RELATION TO STATE LAws.—Section
625(b)(1) of the Fair Credit Reporting Act (15
U.S.C. 1681t(b)(1), regarding relation to State
laws), as so designated and amended by this
Act, is amended by adding at the end the fol-
lowing:

“(1) section 615(j), relating to the duties of
users of consumer reports to provide notice
with respect to terms in certain credit trans-
actions;”.
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SEC. 312. PROCEDURES TO ENHANCE THE ACCU-
RACY AND COMPLETENESS OF IN-
FORMATION FURNISHED TO CON-
SUMER REPORTING AGENCIES.

(a) ACCURACY GUIDELINES AND REGULA-
TIONS.—Section 623 of the Fair Credit Re-
porting Act (15 U.S.C. 15 U.S.C. 1681s-2) is
amended by adding at the end the following:

““(e) ACCURACY GUIDELINES AND REGULA-
TIONS REQUIRED.—

““(1) GUIDELINES.—The Federal banking
agencies, the National Credit Union Admin-
istration, and the Federal Trade Commission
shall, with respect to the entities that are
subject to their respective enforcement au-
thority under section 621, and in coordina-
tion as described in paragraph (2)—

“(A) establish and maintain guidelines for
use by each person that furnishes informa-
tion to a consumer reporting agency regard-
ing the accuracy and completeness of the in-
formation relating to consumers that such
entities furnish to consumer reporting agen-
cies, and update such guidelines as often as
necessary; and

““(B) prescribe regulations requiring each
person that furnishes information to a con-
sumer reporting agency to establish reason-
able policies and procedures for imple-
menting the guidelines established pursuant
to subparagraph (A).

““(2) COORDINATION.—Each agency required
to prescribe regulations under paragraph (1)
shall consult and coordinate with each other
such agency so that, to the extent possible,
the regulations prescribed by each such enti-
ty are consistent and comparable with the
regulations prescribed by each other such
agency.

“(3) CRITERIA.—INn developing the guide-
lines required by paragraph (1)(A), the agen-
cies described in paragraph (1) shall—

“(A) identify patterns, practices, and spe-
cific forms of activity that can compromise
the accuracy and completeness of informa-
tion furnished to consumer reporting agen-
cies;

““(B) review the methods (including techno-
logical means) used to furnish information
relating to consumers to consumer reporting
agencies;

“(C) determine whether persons that fur-
nish information to consumer reporting
agencies maintain and enforce policies to
provide complete and accurate information
to consumer reporting agencies; and

“(D) examine the policies and processes
that persons that furnish information to
consumer reporting agencies employ to con-
duct reinvestigations and correct inaccurate
information relating to consumers that has
been furnished to consumer reporting agen-
cies.”.

(b) FURNISHER LIABILITY EXCEPTION.—Sec-
tion 623(a)(5) of the Fair Credit Reporting
Act (15 U.S.C. 1681s-2(a)(5)) is amended—

(1) by striking “A person’” and inserting
the following:

“(A) IN GENERAL.—A person’’;

(2) by inserting ‘“‘date of delinquency on
the account, which shall be the” before
“month’’;

(3) by inserting ‘““on the account’” before
“that immediately preceded’’; and

(4) by adding at the end the following:

““(B) RULE OF CONSTRUCTION.—For purposes
of this paragraph only, and provided that the
consumer does not dispute the information,
a person that furnishes information on a de-
linquent account that is placed for collec-
tion, charged for profit or loss, or subjected
to any similar action, complies with this
paragraph, if—

““(i) the person reports the same date of de-
linquency as that provided by the creditor to
which the account was owed at the time at
which the commencement of the delinquency
occurred, if the creditor previously reported
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that date of delinquency to a consumer re-
porting agency;

““(ii) the creditor did not previously report
the date of delinquency to a consumer re-
porting agency, and the person establishes
and follows reasonable procedures to obtain
the date of delinquency from the creditor or
another reliable source and reports that date
as the date of delinquency; or

““(iii) the creditor did not previously report
the date of delinquency to a consumer re-
porting agency and the date of delinquency
cannot be reasonably obtained as provided in
clause (ii), the person establishes and follows
reasonable procedures to ensure the date re-
ported as the date of delinquency precedes
the date on which the account is placed for
collection, charged to profit or loss, or sub-
jected to any similar action, and reports
such date to the credit reporting agency.”.

(c) LIABILITY AND ENFORCEMENT.—

(1) CiviL LIABILITY.—Section 623 of the Fair
Credit Reporting Act (15 U.S.C. 1681s-2) is
amended by striking subsections (c) and (d)
and inserting the following:

““(c) LIMITATION ON LIABILITY.—Except as
provided in section 621(c)(1)(B), sections 616
and 617 do not apply to any violation of—

‘(1) subsection (a) of this section;

““(2) subsection (e) of this section, except
that nothing in this paragraph shall limit,
expand, or otherwise affect liability under
section 616 or 617, as applicable, for viola-
tions of subsection (b) of this section;

““(3) subsection (e) or (f) of section 615; or

““(4) subparagraph (A) of subsection (b)(2) of
this section that is based on the development
of procedures required by that subparagraph,
except that refurnishing information other-
wise in violation of subsection (b) shall be
subject to liability under sections 616 and
617, as applicable, to the same extent as such
a refurnishing violation was subject to such
liability on the day before the date of enact-
ment of the National Consumer Credit Re-
porting System Improvement Act of 2003.

“(d) LIMITATION ON ENFORCEMENT.—The
provisions of law described in paragraphs (1)
through (4) of subsection (c) (other than with
respect to the exceptions described in para-
graphs (2) and (4) of subsection (c)) shall be
enforced exclusively as provided under sec-
tion 621 by the Federal agencies and officials
and the State officials identified in section
621."".

(2) STATE ACTIONS.—Section 621(c) of the
Fair Credit Reporting Act (15 U.S.C. 1681s(c))
is amended—

(A) in paragraph (1)(B)(ii), by striking ‘‘of
section 623(a)”” and inserting ‘‘described in
any of paragraphs (1) through (4) of section
623(c) (other than with respect to the excep-
tion described in paragraph (4) of section
623(c))”’; and

(B) in paragraph (5)—

(i) in each of subparagraphs (A) and (B), by
inserting after ‘“‘section 623(a)(1)’”” each place
that term appears the following: ‘‘or a viola-
tion described in any of paragraphs (2)
through (4) of section 623(c) (other than with
respect to the exception described in para-
graph (4) of section 623(c))’’; and

(ii) by amending the paragraph heading to
read as follows:

““(5) LIMITATIONS ON STATE ACTIONS FOR
CERTAIN VIOLATIONS.—"".

(d) RULE OF CONSTRUCTION.—Nothing in
this section, the amendments made by this
section, or any other provision of this Act
shall be construed to affect any liability
under section 616 or 617 of the Fair Credit Re-
porting Act (15 U.S.C. 1681n, 16810) that ex-
isted on the day before the date of enact-
ment of this Act.
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SEC. 313. FEDERAL TRADE COMMISSION AND
CONSUMER REPORTING AGENCY AC-
TION CONCERNING COMPLAINTS.

Section 611 of the Fair Credit Reporting
Act (15 U.S.C. 1681i) is amended by adding at
the end the following:

‘“‘(e) TREATMENT OF COMPLAINTS AND RE-
PORT TO CONGRESS.—

““(1) IN GENERAL.—The Federal Trade Com-
mission shall—

“(A) compile all complaints that it re-
ceives that a file of a consumer that is main-
tained by a consumer reporting agency de-
scribed in section 603(p) contains incomplete
or inaccurate information, with respect to
which, the consumer appears to have dis-
puted the completeness or accuracy with the
consumer reporting agency or otherwise uti-
lized the procedures provided by subsection
(a); and

“(B) transmit each such complaint to each
consumer reporting agency involved.

“(2) ExcrusioN.—Complaints received or
obtained by the Federal Trade Commission
pursuant to its investigative authority under
the Federal Trade Commission Act shall not
be subject to this paragraph (1).

““(3) AGENCY RESPONSIBILITIES.—Each con-
sumer reporting agency described in section
603(p) that receives a complaint transmitted
by the Federal Trade Commission pursuant
to paragraph (1) shall—

“(A) review each such complaint to deter-
mine whether all legal obligations imposed
on the consumer reporting agency under this
title (including any obligation imposed by an
applicable court or administrative order)
have been met with respect to the subject
matter of the complaint;

‘“(B) provide reports on a regular basis to
the Commission regarding the determina-
tions of and actions taken by the consumer
reporting agency, if any, in connection with
its review of such complaints; and

“(C) maintain, for a reasonable time pe-
riod, records regarding the disposition of
each such complaint that is sufficient to
demonstrate compliance with this sub-
section.

““(4) RULEMAKING AUTHORITY.—The Federal
Trade Commission may prescribe regulations
in accordance with the requirements of sec-
tion 553 of title 5, United States Code, as ap-
propriate to implement this subsection.

““(5) ANNUAL REPORT.—The Federal Trade
Commission shall submit to the Committee
on Banking, Housing, and Urban Affairs of
the Senate and the Committee on Financial
Services of the House of Representatives an
annual report regarding information gath-
ered by the Commission under this sub-
section.”.

SEC. 314. ONGOING AUDITS OF THE ACCURACY
OF CONSUMER REPORTS.

(a) AuDITS REQUIRED.—The Board of Gov-
ernors of the Federal Reserve System (in
this section referred to as ‘‘the Board’’) shall
conduct ongoing audits of the accuracy and
completeness of information contained in
consumer reports prepared or maintained by
consumer reporting agencies. The Board
shall independently verify the accuracy and
completeness of information contained in
consumer reports by evaluating information
and data provided by consumer reporting
agencies (as defined in section 603 of the Fair
Credit Reporting Act).

(b) SUBJECT MATTERS.—In conducting au-
dits under this section, the Board shall ex-
amine—

(1) the accuracy and completeness of infor-
mation contained in consumer reports, in-
cluding an analysis of the type of inaccurate
or incomplete information, if any, that may
have the most significant impact on the
availability and terms of various credit prod-
ucts offered to borrowers; and
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(2) the impact, if any, of incomplete and in-
accurate information on the credit and cred-
it-based insurance scores that are most wide-
ly used to determine borrower credit worthi-
ness and to make insurance underwriting
and rating decisions, including an analysis of
how, if at all, changes to credit scores result-
ing from inaccurate or incomplete credit re-
porting information affect the availability
and terms of various credit products offered
to borrowers.

(c) BIENNIAL REPORTS REQUIRED.—

(1) IN GENERAL.—The Board shall submit a
report to the Committee on Banking, Hous-
ing, and Urban Affairs of the Senate and the
Committee on Financial Services of the
House of Representatives at the end of the 2-
year period beginning on the date of enact-
ment of this Act. Thereafter, the Board shall
conduct additional audits and submit addi-
tional reports once every 2 years.

(2) CONTENTS.—Each report submitted
under this subsection shall contain a de-
tailed summary of the findings and conclu-
sions of the Board with respect to the audits
required by this section, and such rec-
ommendations for legislative and adminis-
trative action as the Board may determine
to be appropriate.

(d) PROVISION OF REPORTS TO THE BOARD
FOR PURPOSES OF ANALYSIS.—Section 604(d)
of the Fair Credit Reporting Act (12 U.S.C.
1681b(d)) is amended to read as follows:

““(d) FURNISHING CONSUMER REPORTS FOR
ACCURACY OR COMPLIANCE AUDITS.—A con-
sumer reporting agency shall provide con-
sumer reports to the Board of Governors of
the Federal Reserve System, upon request,
for the purpose of conducting an accuracy or
compliance audit in accordance with section
314 of the National Consumer Credit Report-
ing System Improvement Act of 2003.”.

SEC. 315. IMPROVED DISCLOSURE OF THE RE-
SULTS OF REINVESTIGATION.

(a) IN GENERAL.—Section 611(a)(5)(A) of the
Fair Credit Reporting Act (15 U.S.C. 1681i) is
amended by striking ‘‘shall’’ and all that fol-
lows through the end of the subparagraph,
and inserting the following: ‘‘shall—

“(i) promptly delete that item of informa-
tion from the file of the consumer, or modify
that item of information, as appropriate,
based on the results of the reinvestigation;
and

‘(i) promptly notify the furnisher of that
information that the information has been
modified or deleted from the file of the con-
sumer.”.

(b) FURNISHER REQUIREMENTS RELATING TO
INACCURATE, INCOMPLETE, OR UNVERIFIABLE
INFORMATION.—Section 623(b)(1) of the Fair
Credit Reporting Act (15 U.S.C. 1681s-2(b)(1))
is amended—

(1) in subparagraph (C), by striking ‘“‘and”
at the end; and

(2) in subparagraph (D), by striking the pe-
riod at the end and inserting the following:
““; and

“(E) if an item of any information disputed
by a consumer is found to be inaccurate or
incomplete or cannot be verified after any
reinvestigation under paragraph (1), prompt-
ly delete that item of information from the
furnisher’s records or modify that item of in-
formation, as appropriate, based on the re-
sults of the reinvestigation.”.

SEC. 316. RECONCILING ADDRESSES.

Section 605 of the Fair Credit Reporting
Act (15 U.S.C. 1681c), as amended by this Act,
is amended by adding at the end the fol-
lowing:

““(h) NOTICE OF DISCREPANCY IN ADDRESS.—

““(1) IN GENERAL.—If a person has requested
a consumer report relating to a consumer
from a consumer reporting agency described
in section 603(p), the request includes an ad-
dress for the consumer that substantially
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differs from the addresses in the file of the
consumer, and the agency provides a con-
sumer report in response to the request, the
consumer reporting agency shall notify the
requester of the existence of the discrepancy.

““(2) REGULATIONS.—

““(A) REGULATIONS REQUIRED.—The Federal
banking agencies, the National Credit Union
Administration, and the Federal Trade Com-
mission shall, with respect to the entities
that are subject to their respective enforce-
ment authority under section 621, and in co-
ordination as described in subparagraph (B),
prescribe regulations providing guidance re-
garding reasonable policies and procedures
that a user of a consumer report should em-
ploy when such user has received a notice of
discrepancy under paragraph (1).

‘“(B) CoORDINATION.—Each agency required
to prescribe regulations under subparagraph
(A) shall consult and coordinate with each
other such agency so that, to the extent pos-
sible, the regulations prescribed by each
such entity are consistent and comparable
with the regulations prescribed by each
other such agency.

““(C) POLICIES AND PROCEDURES TO BE IN-
CLUDED.—The regulations prescribed under
subparagraph (A) shall describe reasonable
policies and procedures for use by a user of a
consumer report—

‘(i) to form a reasonable belief that the
user knows the identity of the person to
whom the consumer report pertains; and

‘(i) if the user establishes a continuing re-
lationship with the consumer, and the user
regularly and in the ordinary course of busi-
ness furnishes information to the consumer
reporting agency from which the notice of
discrepancy pertaining to the consumer was
obtained, to reconcile the address of the con-
sumer with the consumer reporting agency
by furnishing such address to such consumer
reporting agency as part of information reg-
ularly furnished by the user for the period in
which the relationship is established.”.

SEC. 317. FTC STUDY OF ISSUES RELATING TO
THE FAIR CREDIT REPORTING ACT.

(a) STUDY REQUIRED.—

(1) IN GENERAL.—The Federal Trade Com-
mission shall conduct a study on ways to im-
prove the operation of the Fair Credit Re-
porting Act.

(2) AREAS FOR STUDY.—In conducting the
study under paragraph (1), the Federal Trade
Commission shall review—

(A) the efficacy of increasing the number
of points of identifying information that a
credit reporting agency is required to match
to ensure that a consumer is the correct in-
dividual to whom a consumer report relates
before releasing a consumer report to a user,
including—

(i) the extent to which requiring additional
points of such identifying information to
match would—

() enhance the accuracy of credit reports;
and

(I1) combat the provision of incorrect con-
sumer reports to users;

(ii) the extent to which requiring an exact
match of the first and last name, social secu-
rity number, and address and ZIP Code of the
consumer would enhance the likelihood of
increasing credit report accuracy; and

(iii) the effects of allowing consumer re-
porting agencies to use partial matches of
social security numbers and name recogni-
tion software on the accuracy of credit re-
ports;

(B) requiring notification to consumers
when negative information has been added to
their credit reports, including—

(i) the potential impact of such notifica-
tion on the ability of consumers to identify
errors on their credit reports; and

(ii) the potential impact of such notifica-
tion on the ability of consumers to remove
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fraudulent information from their credit re-

ports;

(C) the effects of requiring that a consumer
who has experienced an adverse action based
on a credit report receives a copy of the
same credit report that the creditor relied on
in taking the adverse action, including—

(i) the extent to which providing such re-
ports to consumers would increase the abil-
ity of consumers to identify errors in their
credit reports; and

(ii) the extent to which providing such re-
ports to consumers would increase the abil-
ity of consumers to remove fraudulent infor-
mation from their credit reports;

(D) any common financial transactions
that are not generally reported to the con-
sumer reporting agencies, but would provide
useful information in determining the credit
worthiness of consumers; and

(E) any actions that might be taken within
a voluntary reporting system to encourage
the reporting of the types of transactions de-
scribed in subparagraph (D).

(3) CosTs AND BENEFITS.—With respect to
each area of study described in paragraph (2),
the Federal Trade Commission shall consider
the extent to which such requirements would
benefit consumers, balanced against the cost
of implementing such provisions.

(b) REPORT REQUIRED.—Not later than 270
days after the date of enactment of this Act,
the chairman of the Federal Trade Commis-
sion shall submit a report to the Committee
on Banking, Housing, and Urban Affairs of
the Senate and the Committee on Financial
Services of the House of Representatives
containing a detailed summary of the find-
ings and conclusions of the study under this
section, together with such recommenda-
tions for legislative or administrative ac-
tions as may be appropriate.

TITLE IV—LIMITING THE USE AND SHAR-
ING OF MEDICAL INFORMATION IN THE
FINANCIAL SYSTEM

SEC. 411. PROTECTION OF MEDICAL INFORMA-

TION IN THE FINANCIAL SYSTEM.

(a) IN GENERAL.—Section 604(g) of the Fair
Credit Reporting Act (15 U.S.C. 1681b(g)) is
amended to read as follows:

““(g) PROTECTION OF MEDICAL
TION.—

“(1) LIMITATION ON CONSUMER REPORTING
AGENCIES.—A consumer reporting agency
shall not furnish for employment purposes,
or in connection with a credit or insurance
transaction, a consumer report that contains
medical information about a consumer, un-
less—

“(A) if furnished in connection with an in-
surance transaction, the consumer affirma-
tively consents to the furnishing of the re-
port;

“(B) if furnished for employment purposes
or in connection with a credit transaction—

‘(i) the information to be furnished is rel-
evant to process or effect the employment or
credit transaction; and

““(ii) the consumer provides specific writ-
ten consent for the furnishing of the report
that describes in clear and conspicuous lan-
guage the use for which the information will
be furnished; or

“(C) such information is restricted or re-
ported using codes that do not identify, or
provide information sufficient to infer, the
specific provider or the nature of such serv-
ices, products, or devices to a person other
than the consumer, unless the report is being
provided to an insurance company for a pur-
pose relating to engaging in the business of
insurance, other than property and casualty
insurance.

““(2) LIMITATION ON CREDITORS.—EXxcept as
permitted pursuant to paragraph (3)(C) or
regulations prescribed wunder paragraph
(5)(A), a creditor shall not obtain or use med-
ical information pertaining to a consumer in

INFORMA-
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connection with any determination of the
consumer’s eligibility, or continued eligi-
bility, for credit.

““(3) ACTIONS AUTHORIZED BY FEDERAL LAW,
INSURANCE ACTIVITIES AND REGULATORY DE-
TERMINATIONS.—Section 603(d)(3) shall not be
construed so as to treat information or any
communication of information as a con-
sumer report if the information or commu-
nication is disclosed—

“(A) in connection with the business of in-
surance or annuities, including the activities
described in section 18B of the model Privacy
of Consumer Financial and Health Informa-
tion Regulation issued by the National Asso-
ciation of Insurance Commissioners (as in ef-
fect on January 1, 2003);

““(B) for any purpose permitted without au-
thorization under the Standards for Individ-
ually Identifiable Health Information pro-
mulgated by the Department of Health and
Human Services pursuant to the Health In-
surance Portability and Accountability Act
of 1996, or referred to under section 1179 of
such Act, or described in section 502(e) of
Public Law 106-102; or

“(C) as otherwise determined to be nec-
essary and appropriate, by regulation or
order and subject to paragraph (6), by the
Federal Trade Commission, any Federal
banking agency or the National Credit Union
Administration (with respect to any finan-
cial institution subject to the jurisdiction of
such agency or Administration under para-
graph (1), (2), or (3) of section 621(b), or the
applicable State insurance authority (with
respect to any person engaged in providing
insurance or annuities).

““(4) LIMITATION ON REDISCLOSURE OF MED-
ICAL INFORMATION.—AnNY person that receives
medical information pursuant to paragraph
(1) or (3) shall not disclose such information
to any other person, except as necessary to
carry out the purpose for which the informa-
tion was initially disclosed, or as otherwise
permitted by statute, regulation, or order.

““(5) REGULATIONS AND EFFECTIVE DATE FOR
PARAGRAPH (2).—

“(A) REGULATIONS REQUIRED.—Each Fed-
eral banking agency and the National Credit
Union Administration shall, subject to para-
graph (6) and after notice and opportunity
for comment, prescribe regulations that per-
mit transactions under paragraph (2) that
are determined to be necessary and appro-
priate to protect legitimate operational,
transactional, risk, consumer, and other
needs, consistent with the intent of para-
graph (2) to restrict the use of medical infor-
mation for inappropriate purposes.

“(B) FINAL REGULATIONS REQUIRED.—The
Federal banking agencies and the National
Credit Union Administration shall issue the
regulations required under subparagraph (A)
in final form before the end of the 6-month
period beginning on the date of enactment of
the National Consumer Credit Reporting
System Improvement Act of 2003.

‘“(6) COORDINATION WITH OTHER LAWS.—NoO
provision of this subsection shall be con-
strued as altering, affecting, or superseding
the applicability of any other provision of
Federal law relating to medical confiden-
tiality.”.

(b) RESTRICTION ON SHARING OF MEDICAL IN-
FORMATION.—Section 603(d) of the Fair Credit
Reporting Act (15 U.S.C. 168la(d)) is amend-
ed—

(1) in paragraph (2), by striking “The
term”’ and inserting ‘“‘Except as provided in
paragraph (3), the term”’; and

(2) by adding at the end the following new
paragraph:

““(3) RESTRICTION ON SHARING OF MEDICAL
INFORMATION.—EXxcept for information or any
communication of information disclosed as
provided in section 604(g)(3), the exclusions
in paragraph (2) shall not apply with respect
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to information disclosed to any person re-
lated by common ownership or affiliated by
corporate control, if the information is med-
ical information, including information that
is an individualized list or description based
on the payment transactions of the con-
sumer for medical products or services, or an
aggregate list of identified consumers based
on payment transactions for medical prod-
ucts or services.

(c) DEFINITION.—Section 603(i) of the Fair
Credit Reporting Act (15 U.S.C. 168la(i)) is
amended to read as follows:

“(i) MEDICAL INFORMATION.—The term
‘medical information’ means information or
data, other than age or gender, whether oral
or recorded, in any form or medium, created
by or derived from a health care provider or
the consumer, that relates to—

‘(1) the past, present, or future physical,
mental, or behavioral health or condition of
an individual;

*“(2) the provision of health care to an indi-
vidual; or

“(3) the payment for the provision of
health care to an individual.”.

(d) EFFeCTIVE DATES.—This section shall
take effect at the end of the 180-day period
beginning on the date of enactment of this
Act, except that paragraph (2) of section
604(g) of the Fair Credit Reporting Act (as
amended by subsection (a)) shall take effect
on the later of—

(1) the end of the 90-day period beginning
on the date on which the regulations re-
quired under paragraph (5)(B) of such section
604(g) (as added by subsection (a) of this sec-
tion) are issued in final form; or

(2) the date specified in the regulations re-
ferred to in paragraph (1).

SEC. 412. CONFIDENTIALITY OF MEDICAL CON-
TACT INFORMATION IN CONSUMER
REPORTS.

(a) DUTIES OF MEDICAL INFORMATION FUR-
NISHERS.—Section 623(a) of the Fair Credit
Reporting Act (15 U.S.C. 1681s-2(a)) is amend-
ed by adding at the end the following:

“(6) DUTY TO PROVIDE NOTICE OF STATUS AS
MEDICAL INFORMATION FURNISHER.—A person
whose primary business is providing medical
services, products, or devices, or the person’s
agent or assignee, who furnishes information
to a consumer reporting agency on a con-
sumer shall be considered a medical informa-
tion furnisher for purposes of this title, and
shall notify the agency of such status.”.

(b) RESTRICTION OF DISSEMINATION OF MED-
ICAL CONTACT INFORMATION.—Section 605(a)
of the Fair Credit Reporting Act (15 U.S.C.
1681c(a)) is amended by adding at the end the
following:

‘“(6) The name, address, and telephone
number of any medical information fur-
nisher that has notified the agency of its sta-
tus, unless—

“(A) such name, address, and telephone
number are restricted or reported using
codes that do not identify, or provide infor-
mation sufficient to infer, the specific pro-
vider or the nature of such services, prod-
ucts, or devices to a person other than the
consumer; or

““(B) the report is being provided to an in-
surance company for a purpose relating to
engaging in the business of insurance other
than property and casualty insurance.”.

(c) NoO EXCEPTIONS ALLOWED FOR DOLLAR
AMOUNTS.—Section 605(b) of the Fair Credit
Reporting Act (15 U.S.C. 1681c(b)) is amended
by striking ‘“The provisions of subsection
(a)” and inserting “The provisions of para-
graphs (1) through (5) of subsection (a)’’.

(d) COORDINATION WITH OTHER LAws.—No
provision of any amendment made by this
section shall be construed as altering, affect-
ing, or superseding the applicability of any
other provision of Federal law relating to
medical confidentiality.

November 5, 2003

(e) FTC REGULATION OF CODING OF TRADE
NAMES.—Section 621 of the Fair Credit Re-
porting Act (15 U.S.C. 1681s), as amended by
this Act, is amended by adding at the end
the following:

““(g) FTC REGULATION OF CODING OF TRADE
NAMES.—If the Federal Trade Commission
determines that a person described in para-
graph (6) of section 623(a) has not met the re-
quirements of such paragraph, the Commis-
sion shall take action to ensure the person’s
compliance with such paragraph, which may
include issuing model guidance or pre-
scribing reasonable policies and procedures
as necessary to ensure that such person com-
plies with such paragraph.”.

(f) TECHNICAL AND CONFORMING AMEND-
MENTS.—Section 604(g) of the Fair Credit Re-
porting Act (15 U.S.C. 1681b(g)), as amended
by section 411 of this Act, is amended

(1) in paragraph (1), by inserting “‘(other
than medical contact information treated in
the manner required under section 605(a)(6))”’
after “‘a consumer report that contains med-
ical information’’; and

(2) in paragraph (2), by inserting ‘“‘(other
than medical information treated in the
manner required under section 605(a)(6))”’
after ‘‘a creditor shall not obtain or use med-
ical information”.

(9) EFFECTIVE DATE.—The amendments
made by this section shall take effect at the
end of the 15-month period beginning on the
date of enactment of this Act.

TITLE V—FINANCIAL LITERACY AND
EDUCATION IMPROVEMENT
SEC. 511. SHORT TITLE.

This title may be cited as the ‘““Financial
Literacy and Education Improvement Act”’.
SEC. 512. DEFINITIONS.

As used in this title—

(1) the term ‘‘Chairperson’” means the
Chairperson of the Financial Literacy and
Education Commission; and

(2) the term ‘“Commission’” means the Fi-
nancial Literacy and Education Commission
established under section 513.

SEC. 513. ESTABLISHMENT OF FINANCIAL LIT-
ERACY AND EDUCATION COMMIS-
SION.

(a) IN GENERAL.—There is established a
commission to be known as the ‘““Financial
Literacy and Education Commission”.

(b) PURPOSE.—The Commission shall serve
to improve the financial literacy and edu-
cation of persons in the United States.

(c) MEMBERSHIP.—

(1) ComPOSITION.—The Commission shall be
composed of—

(A) the Secretary of the Treasury;

(B) the respective head of each of the Fed-
eral banking agencies (as defined in section
3 of the Federal Deposit Insurance Act), the
National Credit Union Administration, the
Securities and Exchange Commission, each
of the Departments of Education, Agri-
culture, Defense, Health and Human Serv-
ices, Housing and Urban Development,
Labor, and Veterans Affairs, the Federal
Trade Commission, the General Services Ad-
ministration, the Small Business Adminis-
tration, the Social Security Administration,
the Commodity Futures Trading Commis-
sion, and the Office of Personnel Manage-
ment; and

(C) at the discretion of the President, not
more than 5 individuals appointed by the
President from among the administrative
heads of any other Federal agencies, depart-
ments, or other Government entities, whom
the President determines to be engaged in a
serious effort to improve financial literacy
and education.

(2) ALTERNATES.—Each member of the
Commission may designate an alternate if
the member is unable to attend a meeting of
the Commission. Such alternate shall be an
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individual who exercises significant decision-
making authority.

(d) CHAIRPERSON.—The Secretary of the
Treasury shall serve as the Chairperson.

(e) MEETINGS.—The Commission shall hold,
at the call of the Chairperson, at least 1
meeting every 4 months. All such meetings
shall be open to the public. The Commission
may hold, at the call of the Chairperson,
such other meetings as the Chairperson sees
fit to carry out this title.

(f) QUORUM.—A majority of the members of
the Commission shall constitute a quorum,
but a lesser number of members may hold
hearings.

(@) INITIAL MEETING.—The Commission
shall hold its first meeting not later than 60
days after the date of enactment of this Act.
SEC. 514. DUTIES OF THE COMMISSION.

(a) DUTIES.—

(1) IN GENERAL.—The Commission, through
the authority of the members referred to in
section 513(c), shall take such actions as it
deems necessary to streamline, improve, or
augment the financial literacy and edu-
cation programs, grants, and materials of
the Federal Government, including curricula
for all Americans.

(2) AREAS OF EMPHASIS.—To0 improve finan-
cial literacy and education, the Commission
shall emphasize, among other elements,
basic personal income and household money
management and planning skills, including
how to—

(A) create household budgets, initiate sav-
ings plans, and make strategic investment
decisions for education, retirement, home
ownership, wealth building, or other savings
goals;

(B) manage spending, credit, and debt, in-
cluding credit card debt, effectively;

(C) increase awareness of the availability
and significance of credit reports and credit
scores in obtaining credit, the importance of
their accuracy (and how to correct inaccura-
cies), their effect on credit terms, and the ef-
fect common financial decisions may have
on credit scores;

(D) ascertain fair and favorable credit
terms;

(E) avoid abusive, predatory, or deceptive
credit offers and financial products;

(F) understand, evaluate, and compare fi-
nancial products, services, and opportuni-
ties;

(G) understand resources that ought to be
easily accessible and affordable, and that in-
form and educate investors as to their rights
and avenues of recourse when an investor be-
lieves his or her rights have been violated by
unprofessional conduct of market inter-
mediaries; and

(H) improve financial literacy and edu-
cation through all other related skills.

(b) WEBSITE.—

(1) IN GENERAL.—The Commission shall es-
tablish and maintain a website, such as the
domain name ‘“‘FinancialLiteracy.gov’’, or a
similar domain name.

(2) PURPOSES.—The website established
under paragraph (1) shall—

(A) serve as a clearinghouse of information
about Federal financial literacy and edu-
cation programs;

(B) provide a coordinated entry point for
accessing information about all Federal pub-
lications, grants, and materials promoting
enhanced financial literacy and education;

(C) offer information on all Federal grants
to promote financial literacy and education,
and on how to target, apply for, and receive
a grant that is most appropriate under the
circumstances;

(D) as the Commission considers appro-
priate, feature website links to efforts that
have no commercial content and that feature
information about financial literacy and
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education
paigns; and

(E) offer such other information as the
Commission finds appropriate to share with
the public in the fulfillment of its purpose.

(c) ToLL-FREE HOTLINE.—The Commission
shall establish a toll-free telephone number
that shall be made available to members of
the public seeking information about issues
pertaining to financial literacy and edu-
cation.

(d) DEVELOPMENT AND DISSEMINATION OF
MATERIALS.—The Commission shall—

(1) develop materials to promote financial
literacy and education; and

(2) disseminate such materials to the gen-
eral public.

(e) COORDINATION OF EFFORTS.—The Com-
mission shall take such steps as are nec-
essary to coordinate and promote financial
literacy and education efforts at the State
and local level, including promoting partner-
ships among Federal, State, and local gov-
ernments, nonprofit organizations, and pri-
vate enterprises.

(f) NATIONAL STRATEGY.—

(1) IN GENERAL.—The Commission shall—

(A) not later than 18 months after the date
of enactment of this Act, develop a national
strategy to promote basic financial literacy
and education among all American con-
sumers; and

(B) coordinate Federal efforts to imple-
ment the strategy developed under subpara-
graph (A).

(2) STRATEGY.—The strategy to promote
basic financial literacy and education re-
quired to be developed under paragraph (1)
shall provide for—

(A) participation by State and local gov-
ernments and private, nonprofit, and public
institutions in the creation and implementa-
tion of such strategy;

(B) the development of methods—

(i) to increase the general financial edu-
cation level of current and future consumers
of financial services and products; and

(ii) to enhance the general understanding
of financial services and products;

(C) review of Federal activities designed to
promote financial literacy and education,
and development of a plan to improve coordi-
nation of such activities; and

(D) the identification of areas of overlap
and duplication among Federal financial lit-
eracy and education activities and proposed
means of eliminating any such overlap and
duplication.

(3) NATIONAL STRATEGY REVIEW.—The Com-
mission shall, not less than annually, review
the national strategy developed under this
subsection and make such changes and rec-
ommendations as it deems necessary.

(g) CONSULTATION.—The Commission shall
actively consult with a variety of represent-
atives from private and nonprofit organiza-
tions and State and local agencies, as deter-
mined appropriate by the Commission.

(h) REPORTS.—

(1) IN GENERAL.—Not later than 18 months
after the date of the first meeting of the
Commission, and annually thereafter, the
Commission shall issue a report to the Com-
mittee on Banking, Housing, and Urban Af-
fairs of the Senate and the Committee on Fi-
nancial Services of the House of Representa-
tives on the progress of the Commission in
carrying out this title.

(2) CONTENTS.—The report required under
paragraph (1) shall include—

(A) information concerning the implemen-
tation of the duties of the Commission under
subsections (a) through (g);

(B) an assessment of the success of the
Commission in implementing the national
strategy developed under subsection (f);

(C) an assessment of the availability, utili-
zation, and impact of Federal financial lit-
eracy and education materials;

programs, materials, or cam-
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(D) information concerning the content

and public use of—
(i) the website

section (b); and

(ii) the toll-free telephone number estab-
lished under subsection (c);

(E) a brief survey of the financial literacy
and education materials developed under
subsection (d), and data regarding the dis-
semination and impact of such materials, as
measured by improved financial decision
making;

(F) a brief summary of any hearings con-
ducted by the Commission, including a list of
witnesses who testified at such hearings;

(G) information about the activities of the
Commission planned for the next fiscal year;

(H) a summary of all Federal financial lit-
eracy and education activities targeted to
communities that have historically lacked
access to financial literacy materials and
education, and have been underserved by the
mainstream financial systems; and

(1) such other materials relating to the du-
ties of the Commission as the Commission
deems appropriate.

(3) INITIAL REPORT.—The initial report
under paragraph (1) shall include informa-
tion regarding all Federal programs, mate-
rials, and grants which seek to improve fi-
nancial literacy, and assess the effectiveness
of such programs.

(i) TESTIMONY.—The Commission shall pro-
vide, upon request, testimony by the Chair-
person to the Committee on Banking, Hous-
ing, and Urban Affairs of the Senate and the
Committee on Financial Services of the
House of Representatives.

SEC. 515. POWERS OF THE COMMISSION.

(a) HEARINGS.—The Commission may hold
such hearings, sit and act at such times and
places, take such testimony, and receive
such evidence as the Commission considers
advisable to carry out this title.

(b) INFORMATION FROM FEDERAL AGEN-
CIES.—The Commission may secure directly
from any Federal department or agency such
information as the Commission considers
necessary to carry out this title. Upon re-
quest of the Chairperson, the head of such
department or agency shall furnish such in-
formation to the Commission.

(c) PERIODIC STUDIES.—The Commission
may conduct periodic studies regarding the
state of financial literacy and education in
the United States, as the Commission deter-
mines appropriate.

SEC. 516. COMMISSION PERSONNEL MATTERS.

(a) COMPENSATION OF MEMBERS.—Each
member of the Commission shall serve with-
out compensation in addition to that re-
ceived for their service as an officer or em-
ployee of the United States.

(b) TRAVEL EXPENSES.—The members of
the Commission shall be allowed travel ex-
penses, including per diem in lieu of subsist-
ence, at rates authorized for employees of
agencies under subchapter | of chapter 57 of
title 5, United States Code, while away from
their homes or regular places of business in
the performance of services for the Commis-
sion.

(c) ASSISTANCE.—

(1) IN GENERAL.—The Director of the Office
of Financial Education of the Department of
the Treasury shall provide assistance to the
Commission, upon request of the Commis-
sion, without reimbursement.

(2) DETAIL OF GOVERNMENT EMPLOYEES.—
Any Federal Government employee may be
detailed to the Commission without reim-
bursement, and such detail shall be without
interruption or loss of civil service status or
privilege.

SEC. 517. STUDY BY THE COMPTROLLER GEN-
ERAL.

Not later than 3 years after the date of en-

actment of this Act, the Comptroller General

established under sub-
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of the United States shall submit a report to
Congress assessing the effectiveness of the
Commission in promoting financial literacy
and education.

SEC. 518. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated to
the Commission such sums as may be nec-
essary to carry out this title, including ad-
ministrative expenses of the Commission.

TITLE VI—RELATION TO STATE LAW
SEC. 611. RELATION TO STATE LAW.

Section 625(d) of the Fair Credit Reporting
Act (15 U.S.C. 1681t(d), regarding relation to
State laws), as so designated by section 214
of this Act, is amended—

(1) by striking paragraph (2);

(2) by striking ““(c)—"" and all that follows
through ““do not affect’” and inserting “‘(c) do
not affect’”; and

(3) by striking ““1996; and’” and inserting
41996.7".

TITLE VII-MISCELLANEOUS
SEC. 711. CLERICAL AMENDMENTS.

(a) SHORT TITLE.—Section 601 of the Fair
Credit Reporting Act (15 U.S.C. 1601 note) is
amended by striking ‘“‘the Fair Credit Re-
porting Act.” and inserting ‘‘the ‘Fair Credit
Reporting Act’.”.

(b) SECTION 604.—Section 604(a) of the Fair
Credit Reporting Act (15 U.S.C. 1681b(a)) is
amended in paragraphs (1) through (5), other
than subparagraphs (E) and (F) of paragraph
(3), by moving each margin 2 ems to the
right.

(c) SECTION 605.—

(1) Section 605(a)(1) of the Fair Credit Re-
porting Act (15 U.S.C. 1681c(a)(1)) is amended
by striking ‘“(1) cases” and inserting ‘‘(1)
Cases’”.

(2)(A) Section 5(1) of Public Law 105-347
(112 Stat. 3211) is amended by striking
“Judgments which’” and inserting ‘‘judg-
ments which”.

(B) The amendment made by subparagraph
(A) shall be deemed to have the same effec-
tive date as section 5(1) of Public Law 105-347
(112 Stat. 3211).

(d) SECTION 609.—Section 609(a) of the Fair
Credit Reporting Act (15 U.S.C. 1681g(a)) is
amended—

(1) in paragraph (2), by moving the margin
2 ems to the right; and

(2) in paragraph (3)(C), by moving the mar-
gins 2 ems to the left.

(e) SECTION 617.—Section 617(a)(1) of the
Fair Credit Reporting Act (15 U.S.C.
1681lo(a)(1)) is amended by adding ‘“‘and” at
the end.

(f) SECTION 621.—Section 621(b)(1)(B) of the
Fair Credit Reporting Act (15 U.S.C.
1681s(b)(1)(B)) is amended by striking ‘‘25(a)”’
and inserting ‘“25A".

(g) TITLE 31.—Section 5318 of title 31,
United States Code, is amended by redesig-
nating the second item designated as sub-
section (I) (relating to applicability of rules)
as subsection (m).

(h) CONFORMING  AMENDMENT.—Section
2411(c) of Public Law 104-208 (110 Stat. 3009-
445) is repealed.

Mr. SHELBY. Mr. President, | move
to reconsider the vote.

Mr. BENNETT. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. Under
the previous order, the Senate insists
on its amendments, requests a con-
ference with the House on the dis-
agreeing votes of the two Houses, and
the Chair is authorized to appoint the
following conferees:

The Presiding Officer appointed Mr.
SHELBY, Mr. BENNETT, Mr. ALLARD, Mr.
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ENzI, Mr. SARBANES, Mr. DopD, and Mr.
JOHNSON, conferees on the part of the
Senate.

The PRESIDING OFFICER. Under
the previous order, S. 1753 is returned
to the calendar.

———

EXECUTIVE SESSION

NOMINATION OF ROGER W. TITUS,
OF MARYLAND, TO BE UNITED
STATES DISTRICT JUDGE

The PRESIDING OFFICER. Under
the previous order, the Senate will now
go into executive session for the con-
sideration of Executive Calendar item
No. 402, which the clerk will report.

The legislative clerk read the nomi-
nation of Roger W. Titus, to be United
States District Judge for the District
of Maryland.

The PRESIDING OFFICER. There
are 2 minutes evenly divided on the
nomination.

Who yields time?

The Senator from Vermont.

Mr. LEAHY. Mr. President, 1 com-
pliment the Republican leadership for
finally agreeing to move to the nomi-
nation of Roger Titus, who has been
cleared on this side for some time.

The nominee has won universal ac-
claim as a member of the Maryland
bar. In fact, it was suggested that he
was going to be nominated to the U.S.
Court of Appeals for the Fourth Cir-
cuit. It would have been a consensus
where both Republicans and Democrats
would have agreed. | wish the adminis-
tration had done that. Instead, they
have moved him to fill this seat. It is
not a confrontational one for the cir-
cuit. In any event, he should be sup-
ported. He will make the 168th judicial
nominee of President Bush’s to be con-
firmed, which sets an all-time record
for this time in a President’s term in
office, surpassing even that of Presi-
dent Reagan, when we had a Repub-
lican majority.

Mr. Titus has been an active litigator
in Maryland for over 37 years, and has
litigated hundreds of cases, both civil
and criminal. He has been a partner at
the Venable law firm and is a former
president of the Maryland Bar Associa-
tion. He has also served as an adjunct
professor at the Georgetown University
Law Center. Mr. Titus earned a unani-
mous ‘“‘well-qualified’” rating from the
ABA, and an AV rating from
Martindale-Hubbell.

In 2001, Mr. Titus was honored with
The Baltimore Daily Record’s first
Leadership in the Law Award, which
recognizes members of the legal com-
munity for their devotion to the bet-
terment of the profession and their
communities. In 1999, Mr. Titus re-
ceived the Century of Service Award
from the Montgomery County Bar As-
sociation for his outstanding contribu-
tions to the legal profession and com-
munity during the 20th century.

According to an article in The Balti-
more Sun, Mr. Titus was apparently in
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the running to be nominated for a seat
on the U.S. Court of Appeals for the
Fourth Circuit. In light of his stellar
qualifications, deep roots in his legal
community and ability to garner the
bipartisan support of his elected offi-
cials he would have been a consensus
choice for this important appellate
seat. It is unfortunate that the Presi-
dent felt the need to nominate someone
without any local ties to that Mary-
land vacancy.

There are reportedly 30,000 practicing
attorneys in the State of Maryland. In-
stead of nominating a well-qualified
Marylander like Mr. Titus to Judge
Murnahan’s vacant seat on the Fourth
Circuit, the President selected a
younger, more controversial nominee
with very little litigation experience.
Not surprisingly, that nominee, Claude
Allen, received a partial ‘“not quali-
fied”” rating by the American Bar Asso-
ciation and his selection for this pres-
tigious lifetime appointment has gar-
nered a significant amount of opposi-
tion from concerned citizens groups.

It is regrettable that this President
has again chosen the course of con-
frontation and conflict for his appel-
late court nominations. Mr. Titus, with
his many years of litigation experience
and his well-deserved reputation as a
leader among lawyers in Maryland, is
the type of person who should have
been chosen for Judge Murnahan’s va-
cant seat on the Fourth Circuit. His
nomination stands in sharp contrast to
the inexperienced and divisive can-
didates chosen by the White House for
too many appellate judgeships in what
appear to be an effort to pack the court
with ideological nominees and tilt
these courts.

There is no doubt that Mr. Titus is a
Republican, yet he has the support of
both of his home-State Senators and
has earned the unanimous support of
the Members of the Judiciary Com-
mittee. | am happy to support his nom-
ination today and | congratulate Mr.
Titus and his family on his confirma-
tion. I commend Senators SARBANES
and MIKULSKI for their efforts to iden-
tify outstanding Maryland lawyers to
maintain the high standards of the
Federal bench in Maryland.

In less than 3 years’ time, President
George W. Bush exceeded the number
of judicial nominees confirmed for
President Reagan in all 4 years of his
first term in office. Senate Democrats
have cooperated so that this President
already surpassed the record of the
President Republicans acknowledge to
be the “‘all time champ’ at appointing
Federal judges. Since July, 2001, de-
spite the fact that the Senate majority
has shifted twice, with today’s vote, a
total of 168 judicial nominations have
been confirmed, including 29 circuit
court appointments. One hundred
judges were confirmed in the 17 months
of the Democratic Senate majority and
with Mr. Titus’ nomination we will
have confirmed 68 during the compara-
tive time of the Republican majority.
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One would think that the White
House and the Republicans in the Sen-
ate would be heralding this landmark.
One would think they would be con-
gratulating themselves for putting
more lifetime appointed judges on the
Federal bench than President Reagan
did in his entire first term and doing it
in three-quarters the time. But Repub-
licans have a different partisan mes-
sage and this truth is not consistent
with their efforts to mislead the Amer-
ican people into thinking that Demo-
crats have obstructed judicial nomina-
tions. That is why the President chose
to criticize the Senate from the Rose
Garden again last week rather than
work with us and recognize what we
can accomplish together.

Not only has this President been ac-
corded more Senate confirmations than
President Reagan achieved during his
entire first term, but he has also
achieved more confirmations this year
than in any of the 6 years that Repub-
licans controlled the Senate when
President Clinton was in office. Not
once was President Clinton allowed 68
confirmations in a year when Repub-
licans controlled the pace of confirma-
tions. Despite the high numbers of va-
cancies and availability of highly
qualified nominees, Republicans never
cooperated with President Clinton to
the extent Senate Democrats have.
President Bush has appointed more
lifetime circuit and district court
judges in 10 months this year than
President Clinton was allowed in 1995,
1996, 1997, 1998, 1999, or 2000.

Last year alone, the Democratic ma-
jority in the Senate proceeded to con-
firm 72 of President Bush’s judicial
nominees and was savagely attacked
nonetheless. Likewise in 1992, the last
previous full year in which a Demo-
cratic Senate majority considered the
nominees of a Republican President, 66
circuit and district court judges were
confirmed.

Historically, in the last year of an
administration, consideration of nomi-
nations slows, the “Thurmond rule” is
invoked and vacancies are left to the
winner of the upcoming Presidential
election. In 1992, Democrats proceeded
to confirm 66 of former President
Bush’s judicial nominees even though
it was a Presidential election year. By
contrast, in 1996, when Republicans
controlled the pace for consideration of
President Clinton’s judicial nominees
only 17 judges were confirmed and not
a single one of them was to a circuit
court.

In fact, President Bush has now al-
ready appointed more judges in his
third year in office than in the third
year of the last five Presidential terms,
including the most recent term when
Republicans controlled the Senate and
President Clinton was leading the
country to historic economic achieve-
ments. That year, in 1999, Republicans
allowed only 34 judicial nominees of
President Clinton’s to be confirmed all
year, including only 7 circuit court
nominees. Those are close to the aver-
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age totals for the 6 years 1995-2000
when a Republican Senate majority
was determining how quickly to con-
sider the judicial nominees of a Demo-
cratic President. By contrast, with to-
day’s confirmation, the Senate this
year will have confirmed 68 judicial
nominees, including 12 circuit court
nominees, almost double the totals for
1999.

We have worked hard to balance the
need to fill judicial vacancies with the
imperative that Federal judges need to
be fair. In so doing, we have reduced
the number of judicial vacancies today
to 40. More than 95 percent of the fed-
eral judgeships are filled. After inher-
iting 110 vacancies when the Senate Ju-
diciary Committee reorganized under
Democratic control in 2001, | helped
move through and confirm 100 of the
President’s judicial nominees in just 17
months. With today’s 68th confirma-
tion this year, we have reached the
lowest number of vacancies in 13 years.
There are more Federal judges on the
bench today than at any time in Amer-
ican history. These facts stand in stark
contrast to the false partisan rhetoric
that demonize the Senate for having
blocked all of this President’s judicial
nominations. The reality is that the
Senate is proceeding at a record pace
and achieving record numbers.

I congratulate Mr. Titus and his fam-
ily on his confirmation today.

Mr. HATCH. Mr. President, | am es-
pecially pleased today to speak in sup-
port of our nominee to the United
States District Court for the District
of Maryland, Roger Titus.

When the White House nominated
Mr. Titus last June, Judge Peter
Messitte of the district of Maryland,
who happens to be an old high school
classmate of Mr. Titus, called him a
“first-class appointment and just a
great guy. He is really one of the finest
lawyers around.” | agree whole-
heartedly.

Not only is Mr. Titus a ‘‘great guy”’
and ‘‘one of the finest lawyers around,”’
he is extremely well qualified—and
well-deserving of the ABA’s unanimous
Well Qualified rating. His credentials
are impeccable.

Mr. Titus earned a B.A. from Johns
Hopkins and a J.D. from Georgetown
University Law Center. Following his
graduation from law school in 1966, Mr.
Titus entered public service. He was
first appointed as an assistant city at-
torney for Rockville, Maryland. He
served in that capacity until 1970, at
which time he was appointed city at-
torney.

While serving as a committed public
servant, Mr. Titus established a private
and prestigious law practice special-
izing in complex civil and appellate
litigation. And in between serving in
public office and operating a successful
law practice, he found the time to
teach at his alma mater, Georgetown
University Law Center.

In 1988, Mr. Titus and his law partner
merged their practice into Venable,
Baetjer and Howard, LLP, where he is
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currently a partner. His clients include
the Board of Education of Montgomery
County, the Montgomery County gov-
ernment, the Howard Hughes Medical
Institute, Igen International, Inc., and
Circuit City Stores, Inc.

Fellow members of the Maryland bar
have recognized Mr. Titus’s out-
standing legal skills. He has received
numerous accolades, among them fel-
lowships in notable organizations such
as the American Bar Foundation, the
American College of Trial Lawyers, the
American Academy of Appellate Law-
yers, and the Maryland Bar Founda-
tion. In 1989, he was appointed to the
Standing Committee on Rules of Prac-
tice and Procedure of the Court of Ap-
peals of Maryland. In 1999, he was one
of seventeen living attorneys to be
awarded the Century of Service Award
by the Bar Association of Montgomery
County. And in 2001, he was awarded
the Leadership in Law Award of The
Daily Record.

Mr. Titus brings sterling credentials,
legal acumen, and nearly 40 years of
experience to the Federal bench. He
will undoubtedly be an excellent addi-
tion to the bench and | urge my col-
leagues to join me in supporting his
confirmation.

Ms. MIKULSKI. Mr. President, | rise
today to express my enthusiastic sup-
port for Roger Titus, a dedicated and
well-qualified Maryland lawyer, to be a
Federal district court judge for the
District of Maryland.

When | review nominees for our Fed-
eral courts, | consider three criteria.
They must have the utmost legal com-
petence, the highest integrity and have
a staunch dedication to protecting core
constitutional values and guarantees.
Mr. Titus meets all of these standards.
I believe he will represent Maryland
well on the District Court.

Mr. Titus is recognized as one of the
best lawyers in Maryland. He has been
awarded Century of Service Award by
the Bar Association of Montgomery
County and has been recognized for his
leadership in the legal community with
the Leadership on Law Award from The
Baltimore Daily Record.

He is committed to serving the com-
munity and his profession. For over 16
years he served city attorney’s office of
Rockuville, rising to position of city at-
torney. He is also a member of Board of
Trustees of Suburban Hospital and pro
bono counsel to Mobil Medical Care,
Inc., a nonprofit dedicated to bringing
health care services to Maryland’s
homeless population.

The position that Mr. Titus is nomi-
nated for is important to protecting
the rights of all Marylanders. Mr. Titus
will join two other distinguished nomi-
nees that the Senate confirmed earlier
this year, whom | strongly supported,
Judges Bennett and Quarles.

These nominees represent the types
of lawyers that we should be putting on
our Federal courts. They have strong
bipartisan support, distinguished legal
careers in the state from which they
are selected and they are in the main-
stream of legal thought.
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One of the things that impresses me
about Mr. Titus is his strong ties to the
community. Mr. Titus was raised in
Maryland, attended Bethesda/Chevy
Chase high school and went to college
at Johns Hopkins University. He was
the first in his family to go to law
school. In fact, he was an electrical en-
gineering major and had not really had
any exposure to lawyers until he eloped
with the daughter of a lawyer in col-
lege. From there the rest is history. He
is now one of many in a family of law-
yers.

As a young lawyer, he worked as as-
sistant city attorney in Rockville de-
fending and representing the city. In
1972, he was appointed to be the city
attorney of Rockville were he contin-
ued to represent the city in matters of
complex municipal law. He also served
as adjunct law professor at Georgetown
Law School and then went on to estab-
lish his own successful law firm.

In 1988, his firm merged with one of
the top law firms in the United States,
based right here in Washington DC—
the firm of Venable, Baetjer and How-
ard, LLP. Mr. Titus is a leader in the
firm as the partner in charge of the
Montgomery County office and as a
member of firm’s Management Board.

Roger Titus has had a distinguished
legal career both working in the public
sector as the advocate for the city of
Rockville before the courts, and then
in the private sector where he is known
for his expertise in complex civil litiga-
tion. It is because of his service to the
bar and his outstanding legal skills and
intellect that Mr. Titus has received a
“well qualified” rating from the Amer-
ican Bar Association.

Mr. Titus’ dedication to the law is
also seen in his work as a volunteer
counsel for Mobile Medical Care, Inc.
This is an organization that provides
free medical services to poor and home-
less persons. Some of the most vulner-
able citizens in our society. As their
legal counsel, he helped them resolve
legal hurdles which enabled them to
set up a headquarters in Bethesda, MD.
His commitment to the law is also re-
flected in his service to the bar. As a
member of the Standing Committee on
Rules of Practice and Procedure of the
Court of Appeals of Maryland, he
worked to secure guidelines for legal
representation of minors in pro-
ceedings terminating parental rights.

I mentioned before the awards that
Mr. Titus has received. These accolades
from his colleagues are proof of the re-
spect he has in the legal community
and his intellect and ability. They
demonstrate his service to bar and
community and how much he has ac-
complished in career.

I do not know how Mr. Titus will
vote on every issue that comes before
him. | know he has been nominated by
a Republican President, and it is likely
that my beliefs and Mr. Titus’ beliefs
on certain issues will differ. But I am
confident that he will use his expertise
and legal experience to guide him as he
makes important decisions affecting
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Marylanders. 1 am also confident that
his legal background and respect for
the law will be his foundation as he
serves on the Federal District Court in
Maryland.

I am impressed with Mr. Titus’ com-
mitment, expressed during his hearing
before the Judiciary Committee, to ad-
hering to the law. His dedication to fol-
lowing precedent and a statute’s re-
quirements, even where it is incon-
sistent with his own personal beliefs or
is unpopular. It is the ability to put
the law first, to know that personal
views are irrelevant, that will serve
him and Maryland well when he is a
Federal district judge

I am proud to support this distin-
guished Maryland lawyer for a seat on
the prestigious Federal court in Mary-
land. It is well qualified, distinguished
members of the bar, who are respected
in their legal community and who are
in the mainstream of legal thought,
like Mr. Titus, that this administra-
tion should be nominating. These are
nominees who have excelled in their
profession and who are looked up to by
Republicans and Democrats alike. Like
Judges Quarles and Bennett, Mr. Titus
is a nominee who both of Maryland’s
Senators can support. We support him
because we are foremost concerned
with protecting the integrity and ex-
cellence of the Maryland Federal judi-
ciary.

That concern has lead both Senator
SARBANES and myself to work with and
support the choices of the administra-
tion for these District Court nominees.
That concern is why | wish the admin-
istration had looked to the Maryland
legal community when it nominated
someone to fill the vacancy left by the
death of Judge Francis Murnaghan, an
esteemed jurist who served on the
Fourth Circuit for over 20 years.

Today, as | rise to enthusiastically
support the nomination of Mr. Titus
and as | have risen to support the other
nominees for the district court, | be-
lieve these individuals are a model of
the types of lawyers that should be
nominated to fill Judge Murnaghan’s
seat on the Fourth Circuit. These
nominees show that the President
could easily nominate someone from
Maryland who is fit for the bench and
will serve with pride and excellence.
They also show that the administra-
tion would not have to look far for a
qualified nominee from Maryland.

Mr. SARBANES. Mr. President, |
would like to take this opportunity to
express my support for the nomination
of Roger W. Titus to the U.S. District
Court for the District of Maryland.

I have always believed that one of
the most important roles | have as a
United States Senator is the responsi-
bility to provide ‘‘advice and consent”
with respect to nominees to the Fed-
eral judiciary, and it is with sober de-
liberation that | consider all nomina-
tions made by our Presidents. When
considering nominees, | apply a high
standard to determine whether to sup-
port them for the Federal bench. A
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candidate should have had a career
that has provided the breadth and
depth of experience necessary to be a
Federal judge, have contributed to the
legal profession of our State, and have
been an active participant in Mary-
land’s civic community. All of these
factors taken together must have ele-
vated the nominee to a position of re-
spect and esteem in our State that
demonstrates that the nominee is
ready and worthy for the challenges of
a Federal judgeship.

Applying these standards, | am
pleased to speak today on behalf of
Roger Titus and urge the Senate to
confirm his nomination. Roger Titus
clearly meets these requirements, and
will make a valuable contribution on
the District Court.

Roger Titus received his under-
graduate degree from Johns Hopkins
University and his juris doctorate from
Georgetown University Law Center.
His legal career has spanned more than
30 years, during which time he has held
a variety of positions in the public sec-
tor; private sector, with more than 30
years in private practice at firms large
and small; and the academic field, as
an adjunct professor at Georgetown
University Law Center.

Roger Titus’ career in private prac-
tice has been broad in scope—a fact
that will serve him well on the bench.
Concentrating in litigation, he has sig-
nificant experience in State and local
government law, general litigation,
constitutional litigation, complex com-
mercial litigation, as well as appellate
work. Roger Titus has also been a lead-
er in Maryland’s legal community,
most notably serving as President of
the Maryland State Bar Association,
but also devoting his time to numerous
other legal organizations on a State,
local and national level including the
Bar Association of Montgomery Coun-
ty, American Bar Association, Mary-
land Municipal Attorneys Association,
and the National Conference of Bar
Presidents, among others. During this
busy career, he has been active in the
Maryland community, devoting sub-
stantial time to the Maryland Bar
Foundation and as Chairman and mem-
ber of the Board of Trustees for Subur-
ban Hospital.

Given this record, it is no surprise
that the American Bar Association
gave Roger Titus a unanimous ‘‘well
qualified” rating in its evaluation of
his nomination. He has also received a
number of prestigious awards for his
career and record of service, including
the Daily Record’s first Leadership in
the Law Award, which recognizes mem-
bers of the legal community for their
devotion to the betterment of the pro-
fession and their communities, and the
Century of Service Award from the
Montgomery County Bar Association,
for his outstanding contributions to
the legal profession and community
during the twentieth century.

I am pleased to have the opportunity
to speak today on behalf of Roger
Titus’ nomination to the Federal
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bench, and I would like to congratulate
him and his family on his confirma-
tion. It is truly indicative of the exem-
plary career he has had in the legal
profession, his commitment to our
State, and the esteem with which
Marylanders view his accomplish-
ments.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Who yields time for the majority?

Mr. McCAIN. | yield back the time.

The PRESIDING OFFICER. Is all
time yielded back? Without objection,
all time is yielded back.

Mr. LEAHY. | ask for the yeas and
nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The question is, Will the Senate ad-
vise and consent to the nomination of
Roger W. Titus, of Maryland, to be
United States District Judge for the
District of Maryland?

The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. REID. | announce that the Sen-
ator from North Carolina (Mr. ED-
WARDS), the Senator from Massachu-
setts (Mr. KERRY), and the Senator
from Connecticut (Mr. LIEBERMAN) are
necessarily absent.

| further announce that, if present
and voting, the Senator from Massa-
chusetts (Mr. KERRY) would vote
“yea.”

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 97,
nays 0, as follows:

[Rollcall Vote No. 438 Leg.]

YEAS—97
Akaka Dodd Lugar
Alexander Dole McCain
Allard Domenici McConnell
Allen Dorgan Mikulski
Baucus Durbin Miller
gayh E”S!Q" Murkowski
ennett nzi
Biden Feingold Murray
. . N Nelson (FL)
Bingaman Ft_amsteln Nelson (NE)
Bond Fitzgerald .
" Nickles
Boxer Frist
Breaux Graham (FL) Pryor
Brownback Graham (SC) Reed
Bunning Grassley Reid
Burns Gregg Roberts
Byrd Hagel Rockefeller
Campbell Harkin Santorum
Cantwell Hatch Sarbanes
Carper Hollings Schumer
Chafee Hutchison Sessions
Chambliss Inhofe Shelby
Clinton Inouye Smith
Cochran Jeffords Snowe
Coleman Johnson Specter
Collins Kennedy Stabenow
Conrad Kohl Stevens
Cornyn Kyl Sununu
Corzine Landrieu
: Talent
Craig Lautenberg Thomas
Crapo Leahy . .
Daschle Levin Voinovich
Dayton Lincoln Warner
DeWine Lott Wyden
NOT VOTING—3
Edwards Kerry Lieberman

The nomination was confirmed.

The PRESIDING OFFICER. Under
the previous order, the President will
be notified of the Senate’s action

CONGRESSIONAL RECORD — SENATE

LEGISLATIVE SESSION

The PRESIDING OFFICER. The Sen-
ate will return to legislative session.

————————

AGRICULTURE, RURAL DEVELOP-
MENT, FOOD AND DRUG ADMIN-
ISTRATION, AND RELATED
AGENCIES APPROPRIATIONS
ACT, 2004—Continued

Mr. BENNETT. Mr. President, it is
our intention to move next to the
amendment of the Senator from Ha-
waii, Mr. AKAKA; and, after that, to the
amendment of Senator CANTWELL.
However, Senator SPECTER from Penn-
sylvania has an amendment which he
wishes to propose. The time will not be
long and he has another time commit-
ment. | ask unanimous consent that
Senator SPECTER be recognized before
we proceed in the manner that | have
outlined.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

The Senator from Pennsylvania.

Mr. SPECTER. Mr. President, |
thank the distinguished Senator from
Utah.

AMENDMENT NO. 2080

Mr. SPECTER. Mr. President, | call
up amendment No. 2080, which is at the
desk.

The PRESIDING OFFICER. Without
objection, the pending amendment is
set aside. The clerk will report.

The legislative clerk read as follows:

The Senator from Pennsylvania [Mr. SPEC-
TER] proposes an amendment numbered 2080.

Mr. SPECTER. Mr. President, | ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To limit the use of funds to allo-

cate the rate of price support between the
purchase prices for nonfat dry milk and
butter in a manner that does not support
the price of milk at the rate prescribed by
law)

On page 79, between lines 7 and 8, insert
the following:

SEC. 7 . LIMITATION ON ALLOCATION OF PUR-
CHASE PRICES FOR BUTTER AND
NONFAT DRY MILK.

None of the funds made available by this
Act may be used to pay the salaries or ex-
penses of employees of the Department of
Agriculture to allocate the rate of price sup-
port between the purchase prices for nonfat
dry milk and butter in a manner does not
support the price of milk in accordance with
section 1501(b) of the Farm Security and
Rural Investment Act of 2002 (7 U.S.C.
7981(b)).

Mr. SPECTER. Mr. President, this is
an amendment which | am offering fol-
lowing a letter on July 8, 2003, to the
Secretary of Agriculture, cosigned by
some 20 Senators. This amendment
provides that the Secretary must take
immediate action concerning the Com-
modity Credit Corporation’s purchase
price for dairy products. The market
price for individual products has fallen
below the support levels, thus allowing
the price of milk products to fall below
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the statutory level of $9.90 per hun-
dredweight.

In the year 2000, 7 out of 12 months
the price was below the $9.90 set at
$8.57. In 2002, 4 out of 12 months were
below the support price, and currently,
in 2003, 6 out of 12 months were below
the support price set at $9.11.

This amendment prohibits the ex-
penditures in the Department of Agri-
culture unless they follow the clear-cut
mandate of existing law, which is to
have the prices set.

| had understood a few moments ago
that this was cleared on both sides, but
it may be that there are some objec-
tions to be lodged. It is my hope that
this can be worked out in the course of
the afternoon.

I thank my colleagues for yielding
these few minutes. | yield the floor.

Mr. BENNETT. Mr. President, | sug-
gest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BENNETT. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 2088

Mr. AKAKA. Mr. President, | rise
today to offer an amendment to H.R.
2673, the Agriculture, Rural Develop-
ment, Food and Drug Administration,
and Related Agencies Appropriations
Act for fiscal year 2004, that will help
protect the health of the American
public. This amendment would prohibit
the U.S. Department of Agriculture
(USDA) from utilizing funds under this
Act to approve downed animals for
human consumption. | thank Senators
LEVIN, CANTWELL, and LIEBERMAN for
cosponsoring this amendment.

Downed animals are livestock such
as cattle, sheep, swine, goats, horses,
mules, or other equines that are too
sick to stand or walk unassisted. Many
of these animals are dying from infec-
tious diseases and present a significant
pathway for the spread of disease.

I commend USDA and livestock orga-
nizations for their efforts to address
the issue of downed animals. However,
I am deeply concerned about diseases
such as BSE, Bovine Spongiform
Encephalopathy, more commonly
known as mad cow disease, that pose a
serious risk to the United States cattle
industry and human health. A food in-
spection study conducted in Germany
in 2001 found that BSE is present in a
higher percentage of downed livestock
than in the general cattle population.
USDA stated that downed animals are
one of the most significant potential
pathways that have not been addressed
in previous efforts to reduce risks from
BSE. Stronger legislation is needed to
ensure that these animals do not enter
our food chain. My amendment pre-
vents downed animals from being ap-
proved for consumption at our dinner
tables.

On January 21st of this year, USDA'’s
Animal and Plant Health Inspection

The
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Service (APHIS) proposed rules in the
Federal Register asking for comments
on reducing the risks of BSE from
downed and dead livestock. In the pro-
posed rules, USDA acknowledges that
downed animals serve as a potential
pathway for the spread of BSE. Cur-
rently, before slaughter, USDA’s Food
Safety Inspection Service (FSIS) di-
verts downer livestock that exhibit
clinical signs associated with BSE or
other types of diseases until further
tests may be taken. However, this does
not mean that downed livestock cannot
be processed for human consumption. If
downer cattle presented for slaughter
pass both the pre- and post-inspection
process, meat and meat by-products
from such cattle can be used for human
consumption. Routinely, BSE is not
correctly distinguished from many
other diseases and conditions that
show similar symptoms. This was dem-
onstrated by the surveillance of a simi-
lar inspection process in Europe, show-
ing that the process is inadequate for
detecting BSE. Consequently, BSE-in-
fected cattle can be approved for
human and animal consumption.

Although USDA increased the num-
ber of cattle tested for BSE from 5,200
during the year 2001 to 19,990 in the
year 2002, this still represents less than
one percent of the industry that is
tested. Of the 5,200 cattle tested for
BSE in fiscal year 2001, approximately
87 percent of the animals targeted for
testing were downed. Today, USDA has
increased its efforts to test approxi-
mately 10 percent of downed cattle per
year for BSE. It is interesting to note,
however, that Japan currently tests
each of its 1.3 million beef cattle
slaughtered annually for BSE. While 1
am not asking the industry and Fed-
eral Government to test every slaugh-
tered cow, | am asking the Federal
Government to address and reduce the
real risks associated with BSE and
similar diseases in the U.S.

Some individuals fear that my
amendment would place an excessive
financial burden on the livestock in-
dustry. | want to remind my colleagues
that one single downed cow in Canada
diagnosed with BSE this year shut
down the world’s third largest beef ex-
porter. It is estimated that the Cana-
dian beef industry lost over $1 billion
as a result of the discovery of BSE and
more than 30 countries banned Cana-
dian cattle and beef. As the Canadian
cattle industry continues to recover
from its economic loss, it is prudent for
the United States to be proactive in
preventing BSE and other animal dis-
eases from entering our food chain.

We must protect our livestock indus-
try and human health from diseases
such as BSE. My amendment reduces
the threat of passing diseases from
downed livestock to our food supply.
USDA only tests a small sample of
downed animals for diseases. This is
not enough. My amendment ensures
downed animals will not be used for
human consumption. It also requires
higher standards for food safety and
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protects human health from diseases
and the livestock industry from eco-
nomic distress.

I urge my colleagues to support this
important amendment.

Mr. BENNETT. Mr. President, it
would be my intention on this side to
accept this amendment.

Mr. AKAKA. | ask my amendment be
set aside momentarily and we return to
it at a future time.

The PRESIDING OFFICER. The Sen-
ator has not formally sent up the
amendment.

Mr. BENNETT. | assumed we would
go to the amendment from the Senator
from Washington.

The PRESIDING OFFICER. The Sen-
ator from Hawaii has not sent his
amendment to the desk.

Without objection, the
amendments are set aside.

The clerk will report.

The legislative clerk read as follows:

The Senator from Hawaii [Mr. AKAKA], for
himself, and Mr. LEVIN, Mr. LIEBERMAN, and
Ms. CANTWELL, proposes an amendment num-
bered 2088.

The amendment is as follows:
(Purpose: To restrict funding for the ap-

proval for human consumption of meat

produced from downed animals)

On page 79, between lines 7 and 8, insert
the following:

SEC.7 . PROTECTION OF DOWNED ANIMALS.

None of the funds appropriated or other-
wise made available by this Act to pay the
salaries or expenses of employees or agents
of the Department of Agriculture may be
used to approve for human consumption
under the Federal Meat Inspection Act (21
U.S.C. 601 et seq.) any cattle, sheep, swine,
goats, horses, mules, or other equines that
are unable to stand or walk unassisted at an
establishment subject to inspection at the
point of examination and inspection, as re-
quired by section 3(a) of that Act (21 U.S.C.
603(a)).

Mr. BENNETT. | ask unanimous con-
sent that this amendment be set aside.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Washington.

AMENDMENT NO. 2087

Ms. CANTWELL. Mr. President, |
call up my amendment and | send it to
the desk.

The PRESIDING OFFICER.
clerk will report.

The bill clerk read as follows:

The Senator from Washington [Ms. CANT-
WELL] proposes an amendment numbered
2087.

Ms. CANTWELL. Mr. President, | ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To prohibit energy market
manipulation)

On page 79, between lines 7 and 8, insert
the following:

pending

The

SEC. 7 . PROHIBITION OF ENERGY MARKET
MANIPULATION.
(a) PROHIBITION.—Part Il of the Federal

Power Act (16 U.S.C. 824 et seq.) is amended

by adding at the end the following:

“SEC. 215. PROHIBITION OF MARKET MANIPULA-
TION.

“It shall be unlawful for any person, di-
rectly or indirectly, to use or employ, in con-
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nection with the purchase or sale of electric
energy or the purchase or sale of trans-
mission services subject to the jurisdiction
of the Commission, any manipulative or de-
ceptive device or contrivance in contraven-
tion of such regulations as the Commission
may promulgate as appropriate in the public
interest or for the protection of electric rate-
payers.”.

(b) RATES RESULTING FROM MARKET MANIP-
ULATION.—Section 205(a) of the Federal
Power Act (16 U.S.C. 824d(a)) is amended by
inserting after ‘‘not just and reasonable’ the
following: “‘or that result from a manipula-
tive or deceptive device or contrivance”.

Ms. CANTWELL. | ask unanimous
consent that Senators BINGAMAN, HOL-
LINGS, JEFFORDS, DORGAN, and FEIN-
GOLD be added as cosponsors to this
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. CANTWELL. Mr. President, | ap-
preciate the time to discuss this issue.

Some colleagues may wonder why we
are talking about energy legislation
and market manipulation on the Agri-
culture appropriations bill. As my col-
league from California pointed out in
the previous amendment on derivatives
legislation and market manipulation
prevention, this was part of an agree-
ment that the Western Senators
worked out when we were discussing
the Energy bill prior to our August re-
cess. The fact that we were willing to
move off that debate on a variety of
amendments was because we had a
commitment for a chance to have fur-
ther discussion on important issues
that impacted the economies of West-
ern States.

That was the agreement made at
that time, and today is the moment in
which Senator FEINSTEIN and | both
have our opportunities to discuss what
we consider very important legislation
and to get the Congress on the record
and make sure the Senate takes a
stand against market manipulation.

Many Members know a lot has hap-
pened since the time of discussion of
these issues about the energy crisis and
what we should do. But we should be
clear about the sequencing of things
that the United States now knows and
understands. The Senate knows and un-
derstands that Enron has admitted
market manipulation. They have ex-
ecutives who have said, yes, these con-
tracts were manipulated and prices
were faulty.

We have a report by the Federal En-
ergy Regulatory Commission so thick
it is hard for me to hold in one hand
that goes through a variety of issues in
relation to market manipulation in
which FERC found there was not only
manipulation, but a demonstration for
the need of explicit prohibitions on this
kind of harmful and fraudulent market
behavior.

That is exactly what this amendment
tries to address. The amendment | have
offered, and Senator BINGAMAN and
others have offered, says something
very basic and simple that probably
many Americans, and | guarantee
many Washingtonians, assumed would
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already be in a Federal statute such as
the Federal Power Act. The amend-
ment simply says that manipulation or
manipulated contracts under the Fed-
eral Power Act cannot be just and rea-
sonable.

Some of my colleagues may have re-
membered an earlier amendment where
we prescribed some solutions. This
amendment has been compromised and
offers no specific remedies to the legis-
lation but is specific in saying that
market manipulation, in fact, is not
something that can be just and reason-
able under the Federal Power Act and
it is not the kind of activity that the
Commission should consider as lawful
activity.

Most of my colleagues would say that
manipulation and fraud surely has no
place in the Federal Power Act; sanc-
tioning those activities is somehow
legal. But the absence of that prohibi-
tion in the Federal Power Act is leav-
ing some doubt in people’s minds that,
in fact, manipulation is unlawful.

I bring that up because Washing-
tonians—as Ohio, Indiana, Nevada,
California, Utah—have been suffering
from high energy costs related to these
manipulations of Enron contracts. Not
only will they be stuck with paying
those Enron contracts over a long pe-
riod of time, but my State, the State of
Washington, had utilities as much as a
50-percent rate increase because of
Enron’s contracts, and we will be stuck
with those contracts over 5 years.

While Ken Lay remains uncharged, or
at least not paying any dues for the
crime he perpetrated, and he keeps the
millions of dollars of money that he
has gotten from Enron, my ratepayers
in Washington State for the next 5
years will end up paying the high
prices of those manipulated contracts.
Not only will we end up paying the
high prices of those manipulated con-
tracts, but the utilities in my State
and other States—Nevada, California,
Oregon, some of the other Midwest
States | mentioned—have tried to basi-
cally deal with Enron. They have been
basically sued by the company. So not
only is my ratepayer stuck with paying
those high utility bills, they are actu-
ally trying to fight the legal battle
against Enron, which is turning around
and suing them.

My amendment does something very
simple today. It basically says in the
Federal Power Act that for the pro-
spective issue of making sure it is clear
to people throughout the country that
the Senate does not tolerate market
manipulation.

I have to say we have done great
work on this issue as it relates to the
Securities and Exchange Commission,
and as it relates to making sure that
accounting practices have been
changed. But nowhere have we been
specific in saying that market manipu-
lation is an unlawful practice and can-
not be just and reasonable under the
Power Act. That is simply what we are
trying to say today.

Why is that needed? | have a letter |
circulated to my colleagues from one
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of the newest nominees to the Federal
Energy Regulatory Commission, a Re-
publican nominee who spent many
hours in the legislative branch working
under Energy Secretary Abraham and
spent time in the House Energy and
Commerce Committee, to whom |
posed this question as a nominee before
FERC because | wanted to understand
where FERC nominees were going in
the future.

Mr. Kelliher responded exactly where
I think the input needs to be to the
Senate. He said:

I agree with much of what you have said.
| agree that the markets subject to manipu-
lation cannot operate properly and there is
an urgent need to proscribe manipulation of
electricity markets.

He further states:

You have correctly noted that there is no
express prohibition of market manipulation
in the Federal Power Act and have proposed
legislation to establish that prohibition.
This is a critical point. The Federal Regu-
latory Commission only has the tools Con-
gress chooses to give it, and Congress has
never given the Commission express author-
ity to prohibit market manipulation. | be-
lieve the time has come for Congress to take
that step.

That is an exact quote from a letter
by the FERC nominee Joseph Kelliher
from the administration saying, ‘“You
want me to be a FERC commissioner?
I am telling you exactly what | think
about the FERC rules. And | am telling
you we need the language that is in
this amendment.”

I ask unanimous consent that letter
be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

NOVEMBER 5, 2003.
Hon. MARIA CANTWELL,
U.S. Senate,
Washington, DC.

DEAR SENATOR CANTWELL: | am writing at
your request to explain at greater length my
views on legislation to prohibit manipula-
tion of electricity markets.

I have followed your comments on market
manipulation with great interest during the
two years since my nomination was an-
nounced. | agree with much of what you have
said. | agree that markets subject to manip-
ulation cannot operate properly and there is
an urgent need to proscribe manipulation of
electricity markets. You have correctly
noted there is no express prohibition of mar-
ket manipulation in the Federal Power Act
and have proposed legislation to establish an
express prohibition. This is a critical point.
The Federal Energy Regulatory Commission
only has the tools that Congress chooses to
give it, and Congress has never given the
Commission express authority to prohibit
market manipulation. | believe the time has
come for Congress to take that step.

Market manipulation is a relatively recent
development in electricity markets, but it is
not a new problem. Manipulation has oc-
curred in other markets, and Congress has
enacted laws to proscribe manipulation in
these markets. These laws can serve as mod-
els for legislation to prohibit manipulation
of electricity markets.

Securities and commodities law establish
an express prohibition of market manipula-
tion and authorize a regulatory agency to
prohibit specific manipulative practices by
rulemaking. That approach allows an agency
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to act quickly once manipulative practices
are identified. These models have worked
well over time and could serve as the basis
for legislation to prohibit manipulation of
electricity markets.

The penalties authorized by congress in
the Federal Power Act are unlikely to dis-
courage criminal behavior. For that reason,
tougher penalties—both higher monetary
penalties and longer prison terms—are need-
ed. Legislation is necessary to accomplish
this. | should note that | advocated tougher
penalties well before the Western electricity
crisis and subsequent release of the Enron
marketing memoranda. In addition to higher
monetary penalties and longer prison terms,
I recommend Congress grant the Commission
authority to impose a lifetime ban on indi-
viduals found guilty of criminal violations of
market manipulation laws. That authority
exists at the regulatory agencies that over-
see securities and commodities markets, and
| see no reason why market manipulation in
electricity markets should be subject to less-
er sanction.

This is not to say that the Commission
cannot take steps to prevent market manip-
ulation under its existing legal authority.
For example, the Commission can revoke the
authorization of a public utility to sell elec-
tricity at market-based rates if it deter-
mines the public utility engaged in market
manipulation. Further, | believe the Com-
mission could prohibit manipulative prac-
tices under section 206 of the Federal Power
Act if it determined that such practices were
inherently unjust, unreasonable, unduly dis-
criminatory or preferential. Since there
would likely be legal challenges to any such
effort to proscribe manipulative practices, it
would be helpful for Congress to give the
Commission clear authority to prohibit mar-
ket manipulation.

At you request, | have reviewed your
marked manipulation amendment. | support
the goals of your amendment and believe it
would go far towards effectively prohibiting
manipulation of electricity markets.

| appreciate the opportunity to share my
views on this subject with you.

Sincerely,
JOSEPH T. KELLIHER.

Ms. CANTWELL. Mr. President, |
think the Kelliher letter and the report
we have seen by the Federal Energy
Regulatory Commission on price ma-
nipulation in western markets is the
evidence we need. We have all admitted
this manipulation has taken place.
What is not clear to the American pub-
lic is if we plan to do anything about it
or if we plan to prohibit it in the fu-
ture.

I think we need to be clear. The lan-
guage | have offered in this amend-
ment, as | said, is very simple and
straightforward. It is that way because
we want to make sure the Federal En-
ergy Regulatory Commission does not
misinterpret the intent of Congress,
that Congress needs to say manipu-
lating prices cannot be just and reason-
able or in the public interest, and their
job is to basically protect electric rate-
payers from these kinds of manipula-
tion.

I am not going to continue to take up
the time of my colleagues who have
heard about this amendment and have
had an opportunity to review it. | urge
them, as part of our further under-
standing of where the Energy bill is,
that it is being set aside. This is the
opportunity before us to make sure we
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take a stand against market manipula-
tion and we need to make it clear to
the Federal Energy Regulatory Com-
mission, which seems to be unclear
about what authority they currently
have, and to make it explicit that mar-
ket manipulation cannot be tolerated.

| yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. BENNETT. Mr. President, quick
housekeeping.

AMENDMENT NO. 2088

Mr. President, | ask unanimous con-
sent that we go back to the Akaka
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BENNETT. | call for a vote on
the Akaka amendment.

The PRESIDING OFFICER. If there
is no further debate, the question is on
agreeing to amendment No. 2088.

The amendment (No. 2088) was agreed
to.

Mr. BENNETT. | move to reconsider
the vote and | move to lay that motion
on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 2087

Mr. BENNETT. Mr. President, | move
that we go back to the Cantwell
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. CANTWELL. Mr. President, | ask
for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The yeas and nays were ordered.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. BENNETT. Mr. President, | am
not familiar with this issue, but | have
asked members of the Energy Com-
mittee about it, and they have indi-
cated opposition to the Cantwell
amendment. There are some members
of that committee who are on their
way here. In the meantime, | will share
with my colleagues the contents of a
memorandum with respect to the Cant-
well amendment that has been pro-
vided to Senator DOMENICI.

In this memorandum, the following
objections are raised.

First:

FERC has and is using its authority to
stop fraud and manipulation. . . .

FERC has demonstrated that it will use
the full extent of its authority to assure hon-
est, fair wholesale electricity markets.

FERC has taken a number of initia-
tives which are listed in the memo and
which | will share with Members if the
appropriate members of the Energy
Committee do not arrive.

The second objection to the Cantwell
amendment is that it is too vague. It is
suggested that:

It is written in such general terms that it
will lead to greater uncertainty. A general
ban on manipulation will not help companies
determine what conduct amounts to manipu-
lation and what conduct is appropriate be-
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havior in a competitive market. [A]
blanket prohibition on ‘“manipulation,”
without defining the elements of what con-
stitutes manipulation could have a
chilling effect on the market without mean-
ingfully adding to the protections already
available to electricity customers under ex-
isting law.

The third objection is that:

The Cantwell Amendment could lead to du-
plication and confusion among the agencies.

The enabling statutes of the Commodity
and Futures Trading Commission (CFTC)
and the Securities Exchange Commission
(SEC) already contain broad prohibitions
against conduct that is intended to manipu-
late markets. Adding such another broad
general prohibition to the Federal Power Act
would only lead to unnecessary duplication
and potential conflict between various en-
forcement agencies.

In addition, the Federal Power Act already
prohibits wholesale electricity prices that
are not ‘“‘just and reasonable.”” Therefore,
FERC has the authority to investigate elec-
tricity prices and to require refunds if prices
are not ‘‘just or reasonable’ or modify con-
tracts if it is in the public interest to do so.

The House and Senate Energy bills both
would enhance FERC’s existing refund au-
thority and increase civil and criminal pen-
alties for violations of the Federal Power
Act.

The memo makes the point that this
issue has been addressed in the Energy
bill, and that is the place for it to be
done.

The next objection raised is:

The number of Federal investigations and
prosecutions by a broad array of agencies
demonstrates there is no need for the Cant-
well Amendment.

Federal agencies have been and continue to
be active in investigating criminal offenses
in the energy industry.

These agencies as listed in the
memorandum include the President’s
Corporate Fraud Task Force, the Fed-
eral Bureau of Investigation, the Fed-
eral Energy Regulatory Commission,
the Securities and Exchange Commis-
sion, the Commodity Futures Trading
Commission, the United States Postal
Service, and numerous U.S. Attorney’s
offices across the country.

Through ‘“‘cooperative enforcement,” these
agencies have focused on investigations of
possible round trip trading, false reporting
and fraud and manipulation by energy com-
panies and their affiliates, employees and
agents. There have been a number of arrests,
settlements and continued investigations
and prosecutions reported based on these
agencies’ efforts.

And the argument is made that:

The Cantwell Amendment will not improve
or change these actions.

Then reference is made to:

The Domenici Electricity Amendment ef-
fectively deals with market manipulation.

This is the amendment that is part of
the Energy bill that is now in con-
ference. The memo outlines all the rea-
sons why that particular amendment is
sufficient.

As | say, | am waiting for a member
of the Energy Committee to come
make these arguments with perhaps a
little more background than | have. |
would like to move to a vote on this
amendment, so | ask, before | would
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suggest the absence of a quorum, if the
Senator from Washington would agree
to a vote, let us say, at 4:20. Would that
be a sufficient period of time for the
Senator?

The PRESIDING OFFICER (Mr.
CORNYN). The Senator from Wash-
ington.

Ms. CANTWELL. Mr. President, |

have not taken up a significant amount
of time because | think Members have
been educated on this issue, so | would
suggest we just go ahead and vote on
the issue and move ahead.

Mr. BENNETT. The Senator is sug-
gesting we vote right now? | am will-
ing. I am anxious to move as much
time as possible. If the Senator is
ready, if there is no one else who wants
to speak on this issue—

Ms. CANTWELL. Mr. President, | am
sure there are Members who, if they
had the time, would come and speak,
but | think to make this process move
as smoothly as possible, | see no need
to continue to wait for Members of the
Energy Committee to show up. If Mem-
bers are here who want to speak on be-
half of the amendment, one way or an-
other—

Mr. BENNETT. | see the Senator
from Nevada is on the floor, and he
may wish to speak.

I would ask, then, following the re-
marks of the Senator from Nevada, if
no other Senator has come wishing to
speak, we proceed directly to the vote.

Mr. REID. | object.

The PRESIDING OFFICER. Objec-
tion is heard.

The Senator from Nevada.

Mr. REID. Mr. President, | have al-
ways been a great admirer of the Sen-
ator from the State of Washington. She
always steps forward with amendments
that are extremely important.

Mr. BENNETT. Mr. President, will
the Senator yield for another unani-
mous consent request?

Mr. REID. I am happy to yield for a
question.

Mr. BENNETT. | would propound a
unanimous consent request that the
vote occur at 4:30.

Mr. REID. | object.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. BENNETT. | thank the Senator.

Mr. REID. Mr. President, | do not
think there is going to be a vote very
soon on this matter. | think it is going
to be quite a long time before we vote.
We have a lot of things we need to talk
about.

(The remarks of Mr. REID are located

in today’s RECORD under ‘‘Morning
Business.””)
Mr. REID. Mr. President, | believe

maybe we need a vote.

So when would my friend from Utah
like to vote?

Mr. BENNETT. Mr. President, |
would be happy to vote on the Cantwell
amendment immediately and then go
on to other business connected to the
bill.

Mr. REID. | think the Senator should
move forward.
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The PRESIDING OFFICER.
further debate?

If not, the question is on agreeing to
the Cantwell amendment No. 2087. The
yeas and nays have been ordered. The
clerk will call the roll.

The legislative clerk called the roll.

Mr. REID. | announce that the Sen-
ator from North Carolina (Mr. ED-
WARDS), the Senator from Massachu-
setts (Mr. KERRY), and the Senator
from Connecticut (Mr. LIEBERMAN) are
necessarily absent.

I further announce that, if present
and voting, the Senator from Massa-
chusetts (Mr. KERRY) would vote
“yea’.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 57,
nays 40, as follows:

[Rollcall Vote No. 439 Leg.]

Is there

YEAS—57
Akaka Durbin McCain
Baucus Ensign Mikulski
Bayh Feingold Murray
Biden Feinstein Nelson (FL)
Bingaman Fitzgerald Nelson (NE)
Boxer Graham (FL) Pryor
Breaux Gregg Reed
Byrd Harkin Reid
Cantwell Hollings Rockefeller
Carper Inouye Santorum
Chafee Jeffords Sarbanes
Clinton Johnson Schumer
Collins Kennedy Smith
Conrad Kohl Snowe
Corzine Landrieu Specter
Daschle Lautenberg Stabenow
Dayton Leahy Sununu
Dodd Levin Voinovich
Dorgan Lincoln Wyden
NAYS—40

Alexander Crapo Lugar
Allard DeWine McConnell
Allen Dole Miller
Bennett Domenici Murkowski
Bond Enzi Nickles
Brownback Frist Roberts
Bunning Graham (SC) Sessions
Burns Grassley
Campbell Hagel 2::\'/2?:5
Chambliss Hatch

. Talent
Cochran Hutchison
Coleman Inhofe Thomas
Cornyn Kyl Warner
Craig Lott

NOT VOTING—3

Edwards Kerry Lieberman

The amendment (No. 2087) was agreed
to.

Ms. CANTWELL. Mr. President, |
move to reconsider the vote.

Mrs. MURRAY. | move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. BENNETT. Mr. President, 1 un-
derstand there are several Senators
who have amendments they would like
to offer. Senator DAYTON has one. Sen-
ator BINGAMAN has one. We have not
yet had an opportunity to go through
the Bingaman amendment which came
to us relatively recently. So | would
prefer to go to Senator DAYTON to give
us a little more time to examine the
Bingaman amendment, but that could
be the decision of the minority. | prefer
to go to Senator DAYTON’s amendment
next if that is agreeable.
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The PRESIDING OFFICER. The Sen-
ator from New Mexico.

Mr. BINGAMAN. Mr. President, |
defer to the manager of the bill. If he
would like time to review the amend-
ment that | have given him, | have no
problem with that course of action.

Mr. BENNETT. Mr. President, |1 ask
Senator DAYTON if he would give us
some indication of how long he thinks
he will take on his amendment and see
if we cannot enter into a time agree-
ment so that we can know when we
might be able to vote.

Mr. DAYTON. Mr. President, re-
sponding to the distinguished manager
of the bill, I myself will take less than
10 minutes. It is my understanding
there may be one or two other Sen-
ators who wish to speak on this mat-
ter. | do not have their requests before
me.

Mr. BENNETT. Mr. President, |1 ask
unanimous consent then that we vote
on the Dayton amendment at 5:15.

Mr. REID. | object. | object.

The PRESIDING OFFICER. Objec-
tion is heard.

The Senator from Minnesota.

Mr. DAYTON. It is my understanding
then that | have the floor to proceed
but there is no further agreement
thereafter; is that correct?

The PRESIDING OFFICER. There is
no agreement.

AMENDMENT NO. 2089

(Purpose: To provide emergency disaster

assistance to Agricultural producers)

Mr. DAYTON. Mr. President, | send
an amendment to the desk and ask for
its immediate consideration.

The PRESIDING OFFICER. Without
objection, the pending amendment is
laid aside. The clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Minnesota [Mr. DAYTON]
proposes an amendment numbered 2089.

Mr. DAYTON. | ask unanimous con-
sent that the reading of the amend-
ment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The amendment is printed in today’s
RECORD under ‘““Text of Amendments.’’)

Mr. DAYTON. Mr. President, this
summer farmers in my State of Min-
nesota suffered one of the worst
droughts in the State’s history.
Throughout the critical months of July
and August, Minnesota received no
rain whatsoever. Those cloudless blue
skies with lots of warm sunshine which
are considered good summer weather
become deadly when it becomes relent-
less. Ninety-five percent of Minnesota’s
crop acres suffered some loss as a re-
sult, and 62 of our 87 counties were de-
clared by the Secretary of Agriculture
to be disaster area counties. Yields,
moisture content, and overall quality
of crops were all adversely affected by
this drought.

To add misery to injury, insect infes-
tation attacked thousands of soybean
acres in southern Minnesota, further
destroying plants, lowering yields, and
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forcing already hard-pressed growers to
spend $10,000, $20,000, or even more to
spray their fields in order to fight off
total devastation.

In total, Minnesota farmers lost
more than $1.1 billion in expected crop
revenues. That is over 30 percent of our
State’s total crop revenue.

Yet, tragically, another disaster af-
flicts those unfortunate farmers and
thousands of other farmers who suf-
fered similar losses in other States this
year. That disaster is that there is no
disaster aid funding in the current
farm law which was enacted last year.
The Senate bill that we passed here
provided disaster aid. The House bill
did not. The conference report, regret-
tably, took the House and the adminis-
tration’s position, with the result that
if you are hurt by low prices, you are
helped under the current law, but if
you are devastated, you are on your
own and receive no assistance whatso-
ever.

My amendment provides assistance
when disaster does strike. It does so by
starting with the formula that was
used in last year’s disaster aid bill;
from losses exceeding 35 percent of
total value, farmers received disaster
aid payments equal to 65 percent of the
losses above the 35 percent threshold.
It is a survival payment. It is not a
break-even and certainly not a profit
payment.

My amendment also adds a lower re-
imbursement for losses between 25 per-
cent and 35 percent of value. Formerly,
those losses would have received no as-
sistance whatsoever. This formula pays
40 percent of those losses between 20
percent and 35 percent of total value.

The amendment also covers unreim-
bursed losses during the 2001 and 2002
seasons. As my colleagues will recall,
farmers who suffered disasters in both
of those years were allowed to receive
payments from losses in only one of
them. In other words, disaster aid is
Sophie’s choice. This amendment
would compensate those farmers for
their losses in the second year.

My amendment as written covered
program crop losses and specialty crop
losses throughout the country. How-
ever, | have also added, at the request
of other Members, losses suffered dur-
ing the year, which means the amend-
ment now covers losses of shrimp in
Louisiana, North Carolina, South Caro-
lina, Georgia, Florida, Alabama, Mis-
sissippi, and Texas, and other losses
which occurred in the States of Michi-
gan, Florida, and California, as well as
other national specialty crops.

The total cost of my amendment, as
estimated by the Congressional Budget
Office, is approximately $6.3 billion.
Because it is, in my view, an emer-
gency expenditure, | do not believe it
requires, under the Budget Act, an off-
set, and | am not providing one.

| yield the floor.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceed to call the roll.
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Mr. DURBIN. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DURBIN. | ask the chairman if
this is an appropriate time for me to
make a 10- or 15-minute statement rel-
ative to an amendment which you have
accepted on the FDA and dietary sup-
plements.

Mr. BENNETT. | ask the Senator if
he would withhold for just a moment.
We are trying to pull a few things to-
gether. But | am more than happy to
have the time appropriately spent
other than in a quorum call.

If the Senator will withhold for just
a few moments, | will be in a position
to respond.

Mr. DURBIN. | thank the Chair and |
suggest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BINGAMAN. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BENNETT. Mr. President, the
chairman of the Budget Committee is
anxious to come over to develop the
issue of the budget point of order for
emergency designation with respect to
the amendment offered by Senator
DAYTON. As he has indicated, it is $6.3
billion, and there is no offset in the
bill. Our bill is $1 billion below last
year’s fiscal year 302(b) allocation, and
therefore this is obviously a very sig-
nificant number.

Until the Senator from Oklahoma,
the chairman of the Budget Com-
mittee, has an opportunity to be here
to review this matter with us, 1 would
be willing to allow the Senator from
New Mexico to begin the description of
his amendment because | understand
he would like to get that done. He has
a timeframe tonight. And we could
view the possibility of voting on both
amendments at some point when the
debate on both amendments has sub-
sided rather than keeping the time tied
up in a quorum call.

With recognition of the pressures the
Senator from New Mexico is under, |
would like to perhaps move ahead on
both of those amendments on a double
track situation.

Mr. REID. | object. If there is going
to be a request to set aside the Dayton
amendment, | object.

Mr. BENNETT. All right. There is ob-
jection. Therefore, | do not pursue
that. | suggest to the Senator from Illi-
nois this might be a good time to hear
from him.

The PRESIDING OFFICER. The Sen-
ator from lllinois.

Mr. DURBIN. | thank the Chair of
the committee and the ranking mem-
ber, Senator KoHL of Wisconsin, for
agreeing to an amendment which will
be offered here in a moment as part of
a managers’ amendment, to my under-

The
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standing. This is an amendment with
which | tried to construct a deal, fac-
ing what | consider to be an extremely
serious situation.

We now have a body of law in Amer-
ica relative to products which are sold
for human consumption, and there are
different laws and standards for dif-
ferent products. The ordinary Amer-
ican walking into a pharmacy or drug-
store or health food store or nutrition
store may not know that, depending on
which product you take off the shelf,
there is a different standard of care, a
different legal requirement.

I would like to spend a moment to
discuss the differences.

If you were to go into your local
pharmacy and have a prescription
filled—which many of us have—this is
what you know. This prescription drug
has been tested for three things before
it was sold to you. First, that it is safe,
that you can consume it without injur-
ing yourself; second, that it is effica-
cious, meaning it will do what it is sup-
posed to do; and, third, it has been
packaged and manufactured in a fash-
ion so when they say it is 200 milli-
grams, it is in fact 200 milligrams. You
know that. The Food and Drug Admin-
istration has required clinical tests to
make sure it is safe—efficacious—and
packaged in a fashion as it is rep-
resented. With that assurance, your
doctor prescribes it and you take the
medicine.

Now you walk down from the phar-
macy counter in the drugstore and you
decide to pick up some cough syrup
such as this. You have bought this
cough syrup. The question is: What
standard of care, what body of law gov-
erned the manufacture of this over-the-
counter drug, in this case, Robitussin
DM, which was previously a prescrip-
tion drug. It went through the same
test for safety and efficacy to deter-
mine whether or not it met those tests
and could be sold. Then it reached a
point where a medical decision was
made that you no longer needed a pre-
scription and the component parts of
this drug meet the same test of safety
and efficacy and it is packaged in such
a fashion that you know what you are
buying.

I might also add for both the pre-
scription drug and the over-the-counter
drugs, which | have just described, if
something happens—if you take this
prescription, for example, and have a
bad health result or this over-the-
counter drug with a bad health report
and you report it to the company or to
your doctor, it is expected and required
that adverse event, as it is known, will
be reported to the Food and Drug Ad-
ministration. They keep track of those.
If they find out what they thought was
a safe drug turns out to have a bad re-
action, they will pull it from the mar-
ket. The same is true with an over-the-
counter drug. You know the standard
of care for both prescription drugs and
over-the-counter drugs.

We have other things which you will
find in that same drugstore. One of
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them would be ordinary vitamin pills,
the kind | took this morning. What are
the standards for these vitamins—vita-
min C or ordinary multivitamins? Un-
fortunately, the standards are much
different. In this case, they are basi-
cally being manufactured and sold
without the same clinical tests. No one
has tested them for safety, for efficacy.
Frankly, the standards for many are
questionable as to even how they are
packaged and sold to the public. But
the belief is most of these naturally oc-
curring minerals and vitamins and this
type of supplement are generally good
for your health. Those who believe in
them take them for a variety of condi-
tions. It is believed they cause no great
harm; in fact, that they may have real
health benefits.

We passed a law about 9 years ago
which established a standard for some-
thing we call dietary supplements
which are also for sale in the same
drugstore with prescription drugs,
over-the-counter drugs, and vitamins.
These dietary supplements might be
one such as this, natural herbal for-
mula to promote energy and diet. What
kind of standard of testing went into
this product? The answer is none.
There was no testing in advance re-
quired by law that what is included in
this bottle is safe for human consump-
tion or in fact even helps you when it
comes to your energy or diet, and few,
if any, standards about whether or not
when they say this is 200 grams of one
thing or another, in fact, are included.
When you buy a dietary supplement,
frankly, there are no standards of test-
ing and care before the product is put
on the shelf for the consumers.

| tell you this by way of background
because that is why this amendment is
important. When we passed the Dietary
Supplement Health Education Act, we
said we were dealing with natural sup-
plements like vitamin C and garlic,
multivitamins and the like. What has
happened over the past 8 or 9 years is
we have gone way beyond the basic vi-
tamins. We now find a witches brew of
a variety of different dietary supple-
ments way beyond vitamins and min-
erals that are being sold under the
same law with no testing standards,
with no establishment of their safety
or efficacy, no standards as to how
they are packaged, and no requirement
that they report adverse events to the
FDA. As you walk into the drugstore
and fill your prescription and walk
past the counters, the American con-
sumer has no idea that at end of the
counter, the standard of protection and
care changes depending on what you
are buying.

That is why | am offering an amend-
ment to this bill which earmarks
$250,000 for the Food and Drug Adminis-
tration to examine one particular com-
pound being sold in dietary supple-
ments. The compound is ephedrine.
Ephedrine is a naturally occurring
chemical that one finds similar to the
synthetic chemical ephedra. Ephedrine
is very closely monitored by FDA in
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both prescription drugs and over-the-
counter drugs. But when it is sold in
these types of dietary supplements, it
isn’t tested for safety, it isn’t tested
for efficacy, and it isn’t tested in terms
of how much is included in the bottle,
and certainly no requirement for ad-
verse events to be reported to the FDA.

Sadly, this product | have in my
hand, known as Yellow Jackets, is sold
as an extreme energizer, an herbal die-
tary supplement containing ephedrine.
The reason | have kept this bottle is
because 30 miles from my hometown in
Springfield, IL, just last year a young
man who was a high school senior and
a football player in preparation for a
football game decided he needed a shot
of energy, a boost of strength to go out
and play for his team. He went into a
local gas station and bought these Yel-
low Jacket energizers and washed them
down with Mountain Dew, which is
heavy in caffeine, had a heart attack,
and died. Ephedra products, as a con-
sequence, have been under suspicion for
a long time.

The sad reality is the United States
is almost last in the world when it
comes to dealing with ephedra prod-
ucts. You may not know it, but almost
2 years ago Canada banned ephedra
products for sale in their country.
They said it is too dangerous. Over a
year ago, the American Medical Asso-
ciation said to the Food and Drug Ad-
ministration, take these ephedra prod-
ucts off the shelf; they are dangerous.
After 30 service men and women had se-
rious adverse health effects, we have
removed all ephedra products from
military commissaries across the
United States. The National Football
League, the NCAA, the National Bas-
ketball Association, and major league
baseball have banned the use of these
products. You can’t use them if you
want to compete in Olympic competi-
tion. Yet Kkids in junior high and high
school can walk into a gas station and
still buy this in most States, with the
exception of Illinois, and | believe New
York and California have joined suit in
banning ephedra products.

Over a year ago, | wrote to Secretary
Tommy Thompson of Health and
Human Services and said you have to
do something. If Canada believes they
are dangerous, if we think they are
dangerous for service men and women,
if the American Medical Association
says they are dangerous, and if major
sports have banned them, why in the
world do we allow them to be sold in
America?

What happened in the meantime is
the Government did absolutely noth-
ing—issued a press release and did
nothing to take these products off the
shelf.

What happened was a lot of the vic-
tims and their families went into
courtrooms. A lot of people are critical
of people filing lawsuits. This is a clear
example where that was the only place
to turn to protect innocent families
and victims across America. Because of
the class action lawsuits that were
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filed, we have now determined there
were over 16,500 adverse events reports
related to ephedra products that had
been accumulated by all the companies
that were selling them. Now they had
to turn them over and disclose them.

Within those 16,500 adverse events
there were events including seizures,
strokes, and 155 deaths. | think, frank-
ly, we all know what is at stake here.
We realize major drugstores see liabil-
ity if they continue to sell products
like these Yellow Jackets and they will
take them off the shelf. Walgreen’s,
CVS, Eckerd, Rite Aid, and Wal-Mart,
representing 17,300 stores nationwide,
have pulled these ephedra-containing
dietary supplements from shelves.
GNC, the largest specialty retailer of
nutritional supplements in the coun-
try, with 5,300 stores nationwide,
stopped selling ephedra products in
June.

One of the largest sellers of ephedra
products, Metabolite—l am sure you
have heard that name—sold ephedra
compounds and was sued right and left
because of these compounds. They said
at one point they didn’t have any ad-
verse event reports. After they were
pressed in a lawsuit they turned over
thousands of examples of people who
had bad health events because they
took Metabolite’s ephedra products.

Metabalife is now advertising what
they are selling is ““Ephedra free.”” De-
spite all this having taken place, our
Government has done nothing, abso-
lutely nothing. | have written over and
over again to Secretary Thompson. |
have met with Dr. McClellan, the doc-
tor in charge of the Food and Drug Ad-
ministration, and asked: When are you
going to start protecting Americans?
We have a clinical trial in America
today. We are selling Ephedra to inno-
cent people and seeing if they have a
seizure or heart attack.

Secretary Thompson, in April, said
he was concerned about Ephedra and
had taken more and stronger actions to
address public health issues raised by
Ephedra alkaloid than in the previous
decade.

That was his letter to me in April.
Since Secretary Thompson wrote that
letter to me, another 38 reports of
death related to Ephedra have been ac-
cumulated, bringing the total to 155.

A representative of the FDA spoke in
front of the Senate Commerce Com-
mittee last week and said the Agency
is in the process of analyzing 30,000
comments they have received in re-
sponse to the reopening of the 1997 pro-
posed rule on Ephedra and they are re-
viewing scientific evidence. Of course,
delay means death, delay means injury,
and delay is evidence that the Food
and Drug Administration is not meet-
ing its obligation under the law to pro-
tect American families from dangerous
products.

We had a hearing in the Senate Com-
merce Committee before Senator
McCAIN last week. A case was made
very clearly that it is time to change
the law. But first, get Ephedra off the
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shelves. That is why | introduced this
amendment, put $250,000 in the FDA,
earmarked to deal with Ephedra, to get
an answer, get a conclusion and get it
off the shelf as quickly as possible.

When that is done, we will have made
progress. But we need to do more. The
makers of dietary supplements such as
this one must be required by law to re-
port to the Food and Drug Administra-
tion if people are dying from their
products. That is not too much to ask
in this society. Those who say that, be-
cause | am going after a deadly product
like yellow jackets, that my real war is
against vitamin C just do not under-
stand the reality. The reality is vita-
min C can help. Vitamin C is not going
to kill you.

This product killed a 16-year-old high
school football player in Lincoln, IL. It
has been attributed to the death of a
Major League baseball player of the
Baltimore Orioles.

| asked the committee to earmark
this money. | am glad the chairman
has accepted. | hope that finally this
will push Health and Human Services
into doing the right thing and banning
this dangerous substance.

| yield the floor.

The PRESIDING OFFICER (Ms. CoL-
LINS). The Senator from Nebraska.

Mr. NELSON of Nebraska. Madam
President, thank you very much for
this opportunity to speak on an issue
important not only to my State but
also to other States in my country as
it continues to plague agricultural pro-
ducers all over the United States. |
thank Senator DAYTON, my colleague
from Minnesota, for offering this
amendment and for his continuing
good work on this important issue.

Last year at this time this Chamber
had a prolonged debate on whether to
provide much needed emergency
drought assistance to those hurt by
continuing record drought. Some ar-
gued that there should be no assist-
ance; others argued that, unlike with
every other national disaster, assist-
ance for drought victims should be
funded through offsets. Some even ar-
gued we could always come back to
take care of these victims at a later
date.

Still some argued that a drought is
no less devastating than a hurricane or
flood for those who are affected and it
should be treated as we would treat
other natural disasters, by providing
full assistance, treat it as an emer-
gency, which, in fact, it is.

It took a while to get any help to our
agricultural producers. Despite the
plague of bankruptcies and the antici-
pated loss of thousands of family farms
across the country, we could not get
drought assistance passed until last
spring, nearly 2 years after the worst of
the drought had begun. That assistance
came at a cost.

It covered less than half of the dam-
age the USDA estimated had been
caused by the drought, and it was paid
for out of elements of the new farm
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bill, robbing Paul to pay Paul. To sur-
vive, our farmers would have to sac-
rifice their future for their present.

Despite all that, despite waiting
months for Congress to act, despite
getting what assistance was offered at
the expense of the farm bill, even now,
more than 7 months after the passage
of that inadequate bill, many of those
hurt are just beginning to receive
emergency payments. Some have re-
ceived nothing while the least fortu-
nate went bankrupt during the wait.

The drought package passed last
spring offered a little over $3 billion for
drought losses, half the estimated $6
billion in actual damages. By October
1, $1.85 billion had been distributed,
just over a quarter of actual damages
through 2002. Nebraska, which alone
had $1.2 billion in damages, has re-
ceived only $138 million in crop dis-
aster payments, barely 10 cents on the
$1 of what it lost. As of September 15,
the sugar beet program had not even
been implemented, leaving those pro-
ducers with nothing.

Still, the drought continues. That is
why | am here today. And still, because
that drought continues, our farmers
and ranchers need help.

I am here today to remind those who
settle for less that we still need to do
more. This map reflects the current
drought impact in the United States.
The red and brown areas are those
areas that have been labeled as a
drought area by the U.S. Drought Mon-
itor at the University of Nebraska. The
red areas within the regions have been
declared as drought areas by the State
or Federal Government. The brown
areas have not been declared. As | said,
they are considered to be declared
drought areas by the U.S. Drought
Monitor. The green areas are recov-
ering from drought but could be im-
pacted by recurring or lingering condi-
tions. The yellow areas are under
drought watch.

This map is for the time period of
September 5 through October 2 of this
year, less than 60 days ago. We can see
this drought continues.

As is clear from this map, 16 States
have seen at least half of their counties
declared drought disasters and another
5 have some declared drought area and
2 additional States are considered
drought States by the U.S. Drought
Monitor but not all declared drought
regions. All told, 23 States at the
present time have at least some
drought regions as labeled by the U.S.
Drought Monitor. Another six States
have some areas under drought watch.

This map makes it very clear, and it
should be clear for everyone to see, the
drought has not ended. It remains a na-
tional problem and has taken another
planting season, another growing sea-
son, and another harvest. We need to
provide more assistance for our farm-
ers and our ranchers. We need to do
more to mitigate the effects of this
drought.

Finally, we need to take seriously
the fact that a drought is no less dev-
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astating to those afflicted than of any
other natural disaster.

The unfortunate thing on a compari-
son basis, some natural disasters are
immediate or nearly immediate. This
natural disaster takes time to develop.
In this case, it is continuing.

If some believe this drought is not as
damaging as other natural disasters, I
invite them to visit Nebraska and the
other States, visit farmers and ranch-
ers who are selling their lands, selling
their herds or those who have already
sold their land and herds. | invite them
to tour our rural communities to see
how damaging this drought has been to
small businesses, Main Street America,
small communities that comprise
those Main Streets that are connected
to the land and the economic activity
that it produces. | invite them to talk
to the Governor of Nebraska who a few
days ago asked the Department of Ag-
riculture to declare our entire State a
disaster area because of drought dam-
ages.

I tried a number of measures to focus
some attention on the plight of our ag-
ricultural producers. | even tried to
name the drought, Drought David,
thinking that would give it some sort
of focus, just as we name hurricanes. |
even brought drought ribbons that
some of my colleagues were good
enough to wear a year ago because
they understood the national impact of
this drought as well as the impact on
their particular States. 1 worked with
leaders in this area such as Senators
DASCHLE, HARKIN, BAucus, DAYTON,
and JOHNSON, who also pushed for com-
prehensive drought assistance. But
still it has not been enough. We need to
do more. With economic conditions
being what they are, we cannot risk
losing more family farms, we cannot
risk losing rural businesses, and we
cannot risk agricultural bankruptcies
and foreclosures.

This issue has not been resolved—not
through the rains these counties and
States need, and not through the pal-
try assistance provided by the Federal
Government. We need to do more.

So today | rise in support of Senator
DAYTON’s amendment to provide more
support for our family farmers. In fact,
| considered offering an amendment
myself on this very issue. And that,
again, shows the breadth of the dis-
aster. Such States as Nebraska and
Minnesota, and everything in between,
and all around, are still in dire trouble.
Our Nation is at economic risk.

If we dislike importing 50 to 60 per-
cent of our oil for our energy needs, let
me assure you, we will hate importing
our food if it ever gets to the point
that we lose agriculture as we have it
today.

So we must act. We must act now or
it will be too late for tens of thousands
of more family farms and the rural way
of life.

I thank you, Madam President. |
thank the chairman, and | yield the
floor.

Mr. BAUCUS. Mr. President, 1 would
like to thank Senator DAYTON for offer-
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ing this amendment to secure emer-
gency agricultural disaster assistance
for our drought stricken agricultural
producers.

I worked the past 2 years to pass
meaningful disaster assistance. For 2
years, | worked to attach a disaster as-
sistance package onto every piece of
legislation | could. It passed twice in
the Senate—once with 70 votes. Unfor-
tunately, the House and the adminis-
tration failed to see the necessity of
disaster assistance for our Nation’s ag-
ricultural producers.

A disaster package was eventually
signed into law, but this package was a
mere ghost of the original disaster
package and did little to help those
who were hurt the most by drought.
Producers in my State of Montana ex-
perienced devastating drought in 2001
and 2002, but the package that was
signed into law only provided relief for
one of those years. | don’t know many
businessmen who would stay in busi-
ness after 2 years of more than 35 per-
cent losses.

Our Nation’s agricultural producers
are still hurting. 1 can count on one
hand how many days it has rained in
Billings, MT since June. The lack of
moisture in my State combined with
consecutive days of 100-plus tempera-
tures during the summer exasperated
the multiyear drought conditions.

The effects of the drought have gone
beyond our farmers and ranchers. Busi-
nesses are closing their doors, employ-
ees are being laid off, and main streets
are literally drying up.

When drought hits, it affects every-
one in the area. In Geraldine, MT,
which is located in Choteau County—
right in the heart of the drought—stu-
dents who qualify for free and reduced
meals increased from 47 percent to 64
percent over the past year. This signals
a dramatic fall in income for this area.
Farmers who grow food for a living are
asking for help to feed their families.

As a Nation, we provide emergency
assistance when a hurricane smashes
into the East Coast, when a tornado
rips through the Midwest, or when a
flood destroys southern communities.
We step in and help our neighbors who
are in need and offsets are not re-
quired. There is no reason that a dou-
ble standard should apply to drought.

The agricultural producers in Mon-
tana hung on to strings of hope last
year as we were fighting for disaster
assistance for drought. After wit-
nessing the atrocity of a package that
passed, many of them were forced to
sell their farms, their livelihood, their
way of life. It was heartbreaking. Many
people are still hanging on by their fin-
gertips though and that is why | sup-
port this amendment. We need to save
these producers—the people who wake
up at the crack of dawn every day to
ensure that our Nation has a safe,
abundant, and inexpensive food supply.

This is about providing relief for the
small businessmen and women who
raise our food and experienced a nat-
ural disaster.
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I urge my colleagues to do what is
right and what is fair and to vote for
this amendment.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. BENNETT. Madam President, |
see no other Senators wishing to speak
on this matter. The chairman of the
Budget Committee has not presented
himself. But speaking on his behalf, |
will raise a budget point of order about
the emergency designation.

Utah is at the bull’'s eye of the
drought. We have more drought prob-
lems in Utah perhaps than any other
State, and it is with some reluctance
that | raise this point of order. But this
is $6.3 billion, and there is no offset for
it.

I think if it is of value, it is of suffi-
cient value that it is worthwhile to
have a supermajority to support going
$6.3 billion into an emergency. | think
an emergency designation for this
much money is something for which
this procedure is designed.

Therefore, | raise a point of order
against the emergency designation
contained in the pending amendment,
that it violates section 502 of the con-
current budget resolution on the budg-
et for fiscal year 2004, and therefore is
not in order.

The PRESIDING OFFICER. The Sen-
ator from Minnesota.

Mr. DAYTON. Madam President,
with due respect to the Senator from
Utah, it seems to me that if we are
going to measure whether something is
an emergency by the extent of the
emergency, we are misperceiving those
situations.

| regret that the cost of this measure
is estimated to be $6.3 billion, but that
is a function of the extent of the dis-
aster which has occurred nationwide. If
disaster aid is not itself considered to
be an emergency, frankly, I don’t know
what possibly could be under the Budg-
et Act.

So, Madam President, | move to
waive the budget point of order and ask
for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There appears to be a sufficient sec-
ond.

The question is on agreeing to the
motion.

The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. MCCONNELL. | announce that
the Senator from New Mexico (Mr.
DoOMENICI) is necessarily absent.

Mr. REID. | announce that the Sen-
ator from North Carolina (Mr. ED-
WARDS), the Senator from Massachu-
setts (Mr. KERRY), the Senator from
Connecticut (Mr. LIEBERMAN), and the
Senator from Georgia (Mr. MILLER) are
necessarily absent.

I further announce that, if present
and voting, the Senator from Massa-
chusetts (Mr. KERRY) would vote
“‘yea.”’

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?
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The yeas and nays resulted—yeas 40,
nays 55, as follows:
[Rollcall Vote No. 440 Leg.]

YEAS—40
Akaka Dodd Murray
Baucus Dorgan Nelson (FL)
Bayh Durbin Nelson (NE)
Bingaman Feinstein Pryor
Bond Graham (FL) Reed
Boxer Harkin Reid
Breaux Inouye Rockefeller
Byrd Jeffords Sarbanes
Cantwell Johnson Schumer
Clinton Kennedy Stabenow
Coleman Landrieu
Conrad Levin Talent
Daschle Lincoln Wyden
Dayton Mikulski

NAYS—55
Alexander Dole Lugar
Allard Ensign McCain
Allen Enzi McConnell
Bennett Feingold Murkowski
Biden Fitzgerald Nickles
Brownback Frist Roberts
Burn Graceloy ) Santorum
Campbell Gregg gzzleons
Carper Hagel ol
Chafee Hatch Smith (OR)
Chambliss Hollings Snowe
Cochran Hutchison Specter
Collins Inhofe Stevens
Cornyn Kohl Sununu
Corzine Kyl Thomas
Craig Lautenberg Voinovich
Crapo Leahy Warner
DeWine Lott

NOT VOTING—5

Domenici Kerry Miller
Edwards Lieberman

The PRESIDING OFFICER. On this
vote, the yeas are 40, the nays are 55.
Three-fifths of the Senators duly cho-
sen and sworn not having voted in the
affirmative, the motion is rejected.
The point of order is sustained. The
emergency designation is stricken.

The question is on agreeing to the
amendment.

The Senator from Utah.

Mr. BENNETT. Madam President,
the amendment is still pending. It is
now $6.3 billion for which there is no
offset. Therefore, | believe we should
vote the amendment down. We have al-
ready said this was the last vote today,
but if the Senator wants a vote, | sup-
pose there could be one. This is now
$6.3 billion for which there is no offset
with the emergency designation strick-
en.

The PRESIDING OFFICER. The Sen-
ator from Minnesota.

Mr. DAYTON. Madam President, |
will agree to a voice vote if the Senator
from Utah concurs.

Mr. BENNETT. Under those cir-
cumstances, Madam President, | raise
the point of order that this is in viola-
tion of the Budget Act since there is no
emergency designation and urge a ‘‘no”
vote on this amendment.

The PRESIDING OFFICER. The
point of order is well taken, and it is
sustained. The amendment falls.

Mr. BENNETT. Madam President, we
now have a group of amendments
which have been offered by a number of
Senators and examined by a number of
Senators on both sides of the aisle, all
of which have been agreed to and
cleared. | would like to send them to
the desk, asking for a voice vote on
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each one. In every case, the amend-

ment is in behalf of myself and Senator

KoHL—I apologize, Madam President,

there are other Senators involved. It is

just the first amendment that is in be-

half of myself and Senator KoOHL.
AMENDMENT NO. 2091

Mr. BENNETT. Madam President, |
send an amendment to the desk on be-
half of myself and Senator KoHL and
ask for its immediate consideration.

The PRESIDING OFFICER. The
clerk will report the amendment.

The assistant legislative clerk read
as follows:

The Senator from Utah [Mr. BENNETT], for
himself and Mr. KoHL, proposes an amend-
ment numbered 2091.

Mr. BENNETT. Madam President, |
ask unanimous consent that the read-
ing of the amendment be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 50, line 14, strike ‘‘$27,745,981,000’
and insert in lieu thereof “$29,945,981,000"".

Mr. BENNETT. Madam President,
due to increased projections of unem-
ployment which result in higher par-
ticipation and food inflation, it is nec-
essary that we increase the Food
Stamp Program by $2.2 billion, and this
amendment will enable all qualified ap-
plicants to participate in this manda-
tory program. | ask for a voice vote.

The PRESIDING OFFICER. Is there
further debate on the amendment?

The question is on agreeing to the
amendment.

The amendment (No. 2091) was agreed
to.

AMENDMENT NO. 2092

Mr. BENNETT. Madam President, |
send an amendment to the desk on be-
half of Senator DURBIN and ask for its
immediate consideration.

The PRESIDING OFFICER.
clerk will report the amendment.

The assistant legislative clerk read
as follows:

The Senator from Utah [Mr. BENNETT], for
Mr. DURBIN, proposes an amendment num-
bered 2092.

Mr. BENNETT. Madam President, |
ask unanimous consent that the read-
ing of the amendment be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 79, between lines 7 and 8, insert
the following new section:

““SEC. . Hereafter, no funds provided in
this or any other Act shall be available to
the Secretary of Agriculture acting through
the Foreign Agricultural Service to promote
the sale or export of tobacco or tobacco prod-
ucts.”’.

Mr. BENNETT. Madam President,
this amendment will ensure that USDA
funding is not used to promote the sale
or export of tobacco or tobacco prod-
ucts. This provision was inadvertently
left out of the subcommittee bill. | ask
for a voice vote.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The
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The amendment (No. 2092) was agreed
to.

AMENDMENT NO. 2093

Mr. BENNETT. Madam President, 1
send an amendment to the desk on be-
half of myself and Senator KoHL and
ask for its immediate consideration.

The PRESIDING OFFICER. The
clerk will report the amendment.

The assistant legislative clerk read
as follows:

The Senator from Utah [Mr. BENNETT], for
himself and Mr. KoHL, proposes amendment
numbered 2093.

Mr. BENNETT. Madam President, |
ask unanimous consent that the read-
ing of the amendment be dispensed
with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 51, lines 14 through 17, strike ‘‘spe-
cial” and all that follows through 1985,”
and insert in lieu thereof “‘special assistance
(in a form determined by the Secretary of
Agriculture) for the nuclear affected islands,
as authorized by section 103(h)(2) of the Com-
pact of Free Association Act of 1985 (48
U.S.C. 1903(h)(2)) (or a successor law),”.

Mr. BENNETT. Madam President,
this technical amendment clarifies the
statutory authority for special assist-
ance to the nuclear affected islands. |
ask for a voice vote.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 2093) was agreed
to.

AMENDMENT NO. 2094

Mr. BENNETT. Madam President, |
send an amendment to the desk on be-
half of Senators MURKOWSKI, STEVENS,
INOUYE, and AKAKA, and ask for its im-
mediate consideration.

The PRESIDING OFFICER.
clerk will report the amendment.

The assistant legislative clerk read
as follows:

The Senator from Utah [Mr. BENNETT], for
Ms. MURkKowsKI for herself and Mr. STEVENS,
Mr. INOUYE, and Mr. AKAKA, proposes an
amendment numbered 2094.

The amendment is as follows:

On page 33, line 9, strike ‘‘$769,479,000"” and
insert in lieu thereof ‘767,479,000 and on
page 37, line 2, strike $25,000,000"” and insert
in lieu thereof ““$23,000,000"".

On page 79, between lines 7 and 8, insert
the following new section:

““SEC. . (a) IN GENERAL.—Section 3(0)(4) of
the Food Stamp Act of 1977, as amended, (7
U.S.C. 2012(0)(4)) is amended by inserting be-
fore the period at the end the following: *,
and except that on October 1, 2003 in the case
of households residing in Alaska and Hawaii
the Secretary may not reduce the cost of
such diet in effect on September 30, 2002.””

“(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall be effective be-
ginning on September 30, 2003.”".

Mr. BENNETT. Madam President,
this amendment will prohibit the food
stamp benefit for participants in Alas-
ka and Hawaii from decreasing in the
fiscal year 2004. The amendment has
been cleared by the Agriculture Com-
mittee, and | ask for a voice vote.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The

CONGRESSIONAL RECORD — SENATE

The amendment (No. 2094) was agreed
to.
AMENDMENT NO. 2095
Mr. BENNETT. Madam President, |
send an amendment to the desk on be-
half of Senators SNOWE and DORGAN

and ask for its immediate consider-
ation.
The PRESIDING OFFICER. The

clerk will report the amendment.

The assistant legislative clerk read
as follows:

The Senator from Utah [Mr. BENNETT], for
Ms. SNowEe, for herself and Mr. DORGAN, pro-
poses an amendment numbered 2095.

The amendment is as follows:

On page 79, between lines 7 and 8, insert
the following new section:

“SEC. . MODIFICATION OF BOUNDARIES OF
AROOSTOOK COUNTY AND GRIGGS-
STEELE EMPOWERMENT ZONES.

““(@) AROOSTOOK COUNTY EMPOWERMENT
ZoNE.—Notwithstanding any other provision
of law, the Aroostook County empowerment
zone shall include for the period such em-
powerment zone remains designated, in addi-
tion to the area designated as of the date of
the enactment of this Act, the remaining
area of the county not included in such des-
ignation.

*(b) GRIGGS-STEELE EMPOWERMENT ZONE.—
Notwithstanding any other provision of law,
the Griggs-Steele empowerment zone shall
include for the period such empowerment
zone remains designated, in addition to the
area designated as of the date of the enact-
ment of this Act, the remaining area of
Griggs County not included in such designa-
tion.”.

Ms. COLLINS. Mr. President, I am
pleased to join my colleague, Senator
OLYMPIA SNOWE, in offering an amend-
ment that will expand the borders of
the Aroostook County Empowerment
Zone to include the entire county, so
that the benefits of empowerment zone
designation can be fully realized
throughout the northernmost county
in Maine.

The Department of Agriculture’s Em-
powerment Zone program addresses a
comprehensive range of community
challenges, including many that have
traditionally received little Federal as-
sistance, reflecting the fact that rural
problems do not come in standardized
packages but can vary widely from one
place to another. The Empowerment
Zone Program represents a long-term
partnership between the Federal Gov-
ernment and rural communities—10
years in most cases—so that commu-
nities have enough time to implement
projects to build the capacity to sus-
tain their development beyond the
term of the partnership. An Empower-
ment Zone designation gives des-
ignated regions potential access to mil-
lions of dollars in Federal grants for
social services and community redevel-
opment as well as tax and regulatory
relief over a ten-year period.

Aroostook County is the largest
county east of the Mississippi River.
Yet, despite the impressive character
and work ethic of its citizens, the
County has fallen on hard times. The
2000 Census indicated a 15 percent loss
in population since 1990. Loring Air
Force Base, which was closed in 1994,
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also caused an immediate out-migra-
tion of 8,500 people and a further out-
migration of families and businesses
that depended on Loring for their cus-
tomer base.

Unfair trade practices have also
struck a blow to the County’s econ-
omy. Aroostook shares more border
miles with Canada than most northern
states. It is bordered for approximately
280 miles to the west, north and east by
Canada. Canadian farmers and busi-
nesses have been extremely competi-
tive in Aroostook’s traditional busi-
ness markets; as a result, Aroostook’s
farmers have experienced a loss in
sales which has caused additional job
loss, and still more people migrating
from Aroostook County. Aroostook’s
economic situation has been further
worsened by the strong value of the Ca-
nadian dollar in relation to the U.S.
dollar and the restrictive personal ex-
emption duty limits that Canada im-
poses on its citizens when they make
shopping trips to U.S. businesses on
the border.

In response to these developments,
the Northern Maine Development Com-
mission and other economic develop-
ment organizations, the private busi-
ness sector, and community leaders in
Aroostook County have joined forces to
stabilize, diversify, and grow the area’s
economy. The designation of Aroos-
took as an Empowerment Zone has
been a vital element of this ongoing ef-
fort to enhance both the present and
the future economic prosperity of the
county.

There is, however, a restriction in
the law governing empowerment zones
that prevents this tremendous program
from benefitting all of the small rural
communities in Aroostook. Currently,
the law limits the Aroostook empower-
ment zone to 1,000 square miles, despite
the fact that Aroostook covers some
6,672 square miles and only has a popu-
lation of approximately 72,000 people.
Including all of the county in the em-
powerment zone will guarantee that
parts of the county will not be left be-
hind as economic prosperity returns to
the area. It does little good to have a
company move from one community to
another within the County simply to
take advantage of empowerment zone
benefits.

America’s greatest success can only
be achieved when everyone has the op-
portunity to enjoy the fruits of a
strong economy. It is only fair that all
of Aroostook County’s population be
given the opportunity to fully benefit
from the Empowerment Zone Program.

Mr. BENNETT. Madam President,
this amendment would expand the
boundaries of the Arrostook Empower-
ment Zone in the State of Maine and
the Griggs-Steele Empowerment Zone
in the State of North Dakota to encom-
pass the remaining area of the respec-
tive counties not currently included in
the empowerment zone designation. |
ask for a voice vote.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.
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The amendment (No. 2095) was agreed
to.

AMENDMENT NO. 2096

Mr. BENNETT. Madam President, 1
send an amendment to the desk on be-
half of Senator LEVIN and ask for its
immediate consideration.

The PRESIDING OFFICER.
clerk will report the amendment.

The assistant legislative clerk read
as follows:

The Senator from Utah [Mr. BENNETT], for
Mr. LEVIN and Ms. STABENOW, proposes an
amendment numbered 2096.

The amendment is as follows:
(Purpose: To prohibit the use of funds to

issue to implement the proposed rule on

cost-sharing for animal and plant health
emergency programs)

On page 79, between lines 7 and 8, insert
the following:

SEC. 7 . COST-SHARING FOR ANIMAL AND

PLANT HEALTH EMERGENCY PRO-
GRAMS.

None of the funds made available by this
Act may be used to issue a final rule in fur-
therance of, or otherwise implement, the
proposed rule on cost-sharing for animal and
plant health emergency programs of the Ani-
mal and Plant Health Inspection Service
published on July 8, 2003 (Docket No. 02-062—
1; 68 Fed. Reg. 40541).

Mr. BENNETT. Madam President,
this amendment prohibits APHIS from
requiring affected States to match
emergency funding provided by the
Federal Government. Many States are
currently experiencing their own fiscal
problems and may not have sufficient
funds to provide a match. If a State is
unable to provide matching funds, Fed-
eral funds would not be released to ad-
dress the emergency situation under
this proposed rule. | ask for a voice
vote.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 2096) was agreed
to.

The

AMENDMENT NO. 2097
Mr. BENNETT. Madam President, 1
send an amendment to the desk on be-
half of Senator INHOFE and ask for its
immediate consideration.

The PRESIDING OFFICER.
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Utah [Mr. BENNETT], for
Mr. INHOFE, proposes an amendment num-
bered 2097.

The amendment is as follows:

On page 77, line 18, strike the comma and
insert ‘‘; the City of Guymon, Oklahoma; the
City of Shawnee, Oklahoma; and the City of
Altus, Oklahoma,”.

Mr. BENNETT. This amendment
would allow three communities in the
State of Oklahoma to be eligible for
the Rural Community Advancement
Program. | ask for a voice vote.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 2097) was agreed
to.

The

AMENDMENT NO. 2098
Mr. BENNETT. Madam President, |
send an amendment to the desk on be-
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half of myself and Senator KoHL and
ask for its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Utah [Mr. BENNETT], for
himself, and Mr. KoHL, proposes an amend-
ment numbered 2098.

The amendment is as follows:

On page 79, between lines 7 and 8, insert
the following new section:

““SEC. . Section 601(b)(2) of the rural Elec-
trification Act of 1936 (7 U.S.C. 950bb(b)(2) is
amended to read as follows:

(2) ELIGIBLE RURAL COMMUNITY.—The term
‘eligible rural community’ means any area of
the United States that is not contained in an
incorporated city or town with a population
in excess of 20,000 inhabitants.”.”.

Mr. BENNETT. Madam President,
the amendment would allow rural com-
munities with a population of less than
20,000 people to be eligible for
broadband grants and loans. This
amendment has been cleared by the
Senate Agriculture Committee. | ask
for a voice vote.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 2098) was agreed
to.

AMENDMENT NO. 2099

Mr. BENNETT. Madam President, |
send an amendment to the desk on be-
half of Senator INOUYE and ask for its
immediate consideration.

The PRESIDING OFFICER.
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Utah [Mr. BENNETT], for
Mr. INOUYE, proposes an amendment num-
bered 2099.

The amendment is as follows:

On page 79, between lines 7 and 8, insert
the following new section:

“SEC. . Notwithstanding any other provi-
sion of law, for all activities under programs
of the Rural Development Mission Area
within the County of Honolulu, Hawaii, the
Secretary may designate any portion of the
county as a rural area or eligible rural com-
munity that the Secretary determines is not
urban in character.”.

Mr. BENNETT. The amendment al-
lows the Secretary of Agriculture to
designate any portion of Honolulu
County as a rural area for purposes of
programs under the rural development
mission area. | ask for a voice vote.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 2099) was agreed
to.

The

AMENDMENT NO. 2100
Mr. BENNETT. I send an amendment
to the desk on behalf of myself and

Senator KoHL and ask for its imme-
diate consideration.
The PRESIDING OFFICER. The

clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Utah [Mr. BENNETT], for
himself, and Mr. KoHL, proposes an amend-
ment numbered 2100.
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The amendment is as follows:

On page 79, between lines 7 and 8, insert
the following new section:
““SEC. The first sentence of section

306(g)(1) of the National Housing Act (12
U.S.C. 1721(g)(1)) is amended—

“(1) by striking ‘or title V of the Housing
Act of 1949’; and

““(2) by inserting after ‘1944’ the following:
‘, title V of the Housing Act of 1949,”.”.

Mr. BENNETT. The amendment
would allow the Government National
Mortgage Association, Ginnie Mae, to
join other financial institutions in par-
ticipating in the Multifamily Housing
Guarantee Program. | ask for a voice
vote.

The PRESIDING OFFICER. The
question is on agreeing to amendment.

The amendment (No. 2100) was agreed
to.

AMENDMENT NO. 2101

Mr. BENNETT. Madam President, |
send an amendment to the desk on be-
half of Senator KoHL and ask for its
immediate consideration.

The PRESIDING OFFICER.
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Utah [Mr. BENNETT], for
Mr. KOHL, proposes an amendment numbered
2101.

The amendment is as follows:

On page 79, between lines 7 and 8, insert
the following new section:

““SEC. . Notwithstanding the provisions of
the Consolidated Farm and Rural Develop-
ment Act (including the associated regula-
tions) governing the Community Facilities
Program, the Secretary shall allow all Com-
munity Facility Program facility borrowers
and grantees to enter into contracts with
not-for-profit third parties for services con-
sistent with the requirements of the Pro-
gram, grant, and/or loan: Provided, That the
contracts protect the interests of the Gov-
ernment regarding cost, liability, mainte-
nance, and administrative fees.”’.

Mr. BENNETT. This amendment
would allow a small town which does
not have sufficient internal resources
to utilize an outside not-for-profit
party to perform the service for which
the grant was made. For instance, if a
community received a grant for a
childcare facility, the community
could contract with a third party to
provide the childcare.

| ask for a voice vote.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 2101) was agreed
to.

The

AMENDMENT NO. 2102

Mr. BENNETT. Madam President, 1
send an amendment to the desk on be-
half of Senator BROWNBACK and ask for
its immediate consideration.

The PRESIDING OFFICER.
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Utah [Mr. BENNETT], for
Mr. BROWNBACK, proposes an amendment
numbered 2102.

The amendment is as follows:

On page 72, line 20, after the word ‘““Utah”’
insert the following: *“, and four flood control
structures in Marmaton, Kansas™.

The
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Mr. BENNETT. This amendment adds
four flood control structures in Kansas
to the list of projects which may re-
ceive financial and technical assistance
through the Watershed and Flood Pre-
vention Operations Program. | ask for
a voice vote.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 2102) was agreed
to.

AMENDMENT NO. 2103

Mr. BENNETT. Madam President, |
send an amendment to the desk and
ask for its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Utah [Mr. BENNETT] pro-
poses an amendment numbered 2103.

The amendment is as follows:

On page 42, line 1, insert *“‘Utah,” after
“Mississippi,”.”.

Mr. BENNETT. This amendment adds
the State of Utah to the list of States
in which a processing worker dem-
onstration pilot project is to be initi-
ated. | ask for a voice vote.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 2103) was agreed
to.

AMENDMENT NO. 2104

Mr. BENNETT. Madam President, |
send an amendment to the desk on be-
half of myself and Senator KoHL and
ask for its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Utah [Mr. BENNETT], for
himself, and Mr. KoHL, proposes an amend-
ment numbered 2104.

The amendment is as follows:

On page 74, line 7, insert ‘““(a)”’ before the
word ““Notwithstanding’” and on line 15 in-
sert the following new subsection:

““(b) The Secretary shall publish a proposed
rule to carry out Section 313A of the Rural
Electrification Act of 1936 within 60 days of
enactment of this Act.”.

Mr. BENNETT. This amendment di-
rects the Secretary to move forward
with the implementation of the Rural
Economic Development Loan and
Grant Program authorized in the 2002
farm bill. | ask for a voice vote.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 2104) was agreed
to.

AMENDMENT NO. 2105

Mr. BENNETT. Madam President, |
send an amendment to the desk on be-
half of Senators GRASSLEY and DORGAN

and ask for its immediate consider-
ation.
The PRESIDING OFFICER. The

clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Utah [Mr. BENNETT], for
Mr. GRASSLEY, and Mr. DORGAN, proposes an
amendment numbered 2105.
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The amendment is as follows:
(Purpose: To limit payments under the
environmental quality incentives program)

On page 79, between lines 7 and 8, insert
the following:

SEC.7 . EQIP PAYMENT LIMIT.

None of the funds made available under
this Act or any other Act shall be used to
pay the salaries and expenses of personnel to
carry out chapter 4 of subtitle D of the Food
Security Act of 1985 (16 U.S.C. 3839aa et seq.)
to make payments to an individual, entity,
or agricultural operation, directly or indi-
rectly, in excess of an aggregate of $300,000
for all contracts entered into by the indi-
vidual, entity, or agricultural operation dur-
ing the period of fiscal years 2002 through
2007.

Mr. BENNETT. Madam President, in
recognition that this is the last one of
this stack, | ask for a voice vote.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 2105) was agreed
to.

The PRESIDING OFFICER (Mr. AL-
EXANDER). The Senator from North Da-
kota.

Mr. DORGAN. | wonder if the Sen-
ator from Utah will yield for a ques-
tion.

Mr. BENNETT. | would be happy to
yield.

Mr. DORGAN. | am not certain ex-
actly what the status of the bill is. |
know we have been working on it all
day. My understanding is that we have
had the last vote of the day so that
may suggest that other amendments
will not be offered, or certainly not
voted on. | did want to inquire of the
Senator from Utah about his plans for
this bill.

I have a sense-of-the-Senate amend-
ment that deals with the importation
of live cattle from Canada. As my col-
leagues know, last week the Secretary
of Agriculture took some action to put
Canada on a minimum risk category.
This is a country within the last 6 or 8
months that has had one case of mad
cow disease. | am very concerned about
that, and | want to offer a sense-of-the-
Senate amendment dealing with the
importation of live cattle from Canada
and my concerns about that.

I would certainly be available to do
that in the morning or at a time appro-
priate. | wanted to inquire what the
Senator anticipates may happen on
this legislation this evening.

Mr. BENNETT. Mr. President, | say
to the Senator and to all Senators that
I was prepared to go on further tonight
but | have been informed that no
amendments will be offered tonight.
Therefore, no more debate and cer-
tainly no more votes. | would be happy
to welcome the amendment from the
Senator when he is prepared to offer it.
It is certainly my intention to go for-
ward tomorrow. | hope the decision not
to offer any amendments tonight will
be lifted by tomorrow and that we will
have amendments before us and there-
fore items to debate and vote on.

Mr. DORGAN. Mr. President, if the
Senator would yield further for an in-

quiry.
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I have worked with the Senator from
Utah as a ranking member when he
chaired the subcommittee. He is easy
to work with and I know we will be
able to work with the Senator from
Utah and the Senator from Wisconsin
on this issue.

Especially in the last week or so, |
have been immensely concerned about
this issue of the importation of live
cattle from Canada, only because the
circumstances of live cattle coming
across borders from a country in which
there has been a case of mad cow dis-
ease is a very difficult situation. We
want to be very careful about our coun-
try’s beef herd and the potential devas-
tation to that herd were we to have an
outbreak or a case of mad cow disease.

We belong to an organization called
the Office of International Des
Epizooties, which establishes the
guidelines that our country and others
follow with respect to animal health. |
want to talk about that at some length
and then offer the sense-of-the-Senate
resolution because | think all of us
ought to be very concerned about when
and how we decide to take action with
respect to the import of live cattle
from Canada.

Finally, | might say | regret Canada
has suffered this problem. It is a dev-
astating problem for them to have had
a mad cow case, but we ought to be
very concerned and very careful about
our beef herd in this country, and my
amendment will address that subject.

| thank the Senator from Utah for
his courtesy.

Mr. BENNETT. Mr. President, | say
to the Senator, if he wanted to offer
that amendment tonight and debate it
tonight, certainly that would be very
much in order. It has been made very
clear there will be no further votes to-
night.

| suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. CORNYN. Mr. President, | ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CORNYN. Mr. President, | ask
unanimous consent to speak for a pe-
riod not exceeding 10 minutes as in
morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The remarks of Mr. CORNYN per-
taining to the introduction of S.J. Res.
23 are printed in today’s RECORD under
‘“‘Statements on Introduced Bills and
Joint Resolutions.”’)

AMENDMENT NO. 2106

Mr. BENNETT. Mr. President, | send
an amendment to the desk on behalf of
Senator CRAIG.

The PRESIDING OFFICER.
clerk will report.

The assistant clerk read as follows:

The Senator from Utah [Mr. BENNETT], for
Mr. CRAIG, proposes an amendment num-
bered 2106.

The
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Mr. BENNETT. Mr. President, | ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To facilitate cooperative agree-
ments for wildlife services programs of the
Animal and Plant Health Inspection Serv-
ice of the Department of Agriculture)

At the appropriate place insert the fol-
lowing:

Notwithstanding any other provision of
law, the Secretary of Agriculture may use
appropriations available to the Secretary for
activities authorized under 7 U.S.C. 426-426c,
under this or any other Act, to enter into co-
operative agreements, with a State, political
subdivision, or agency thereof, a public or
private agency, organization, or any other
person, to lease aircraft if the Secretary de-
termines that the objectives of the agree-
ment will: (1) serve a mutual interest of the
parties to the agreement in carrying out the
programs administered by the Animal Plant
Health Inspection Service, Wildlife Service;
and (2) all parties will contribute resources
to the accomplishment of these objectives;
award of a cooperative agreement authorized
by the Secretary may be made for an initial
term not to exceed 5 years.

Mr. BENNETT. Mr. President, | ask
for a voice vote.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 2106) was agreed
to.

AMENDMENT NO. 2107

Mr. BENNETT. Mr. President, | send
an amendment to the desk.

The PRESIDING OFFICER.
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Utah [Mr. BENNETT], for
Mr. GRAHAM of Florida, and Mr. NELSON of
Florida, proposes an amendment numbered
2107.

Mr. BENNETT. Mr. President, | ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To make a technical amendment
to ensure that assistance is provided for
tree replacement for losses due to citrus
canker)

On page 79, between lines 7 and 8, insert
the following:

SEC.7 . CITRUS CANKER ASSISTANCE.

Section 211 of the Agricultural Assistance
Act of 2003 (117 Stat. 545) is amended—

(1) in the section heading, by inserting
“TREE REPLACEMENT AND”’ after “FOR’’; and

(2) in subsection (a), by inserting ‘‘tree re-
placement and” after “Florida for™.

Mr. BENNETT. Mr. President, | ask
for a voice vote.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 2107) was agreed
to.

The

AMENDMENT NO. 2108
Mr. BENNETT. Mr. President, | send
an amendment to the desk.
The PRESIDING OFFICER.
clerk will report.

The
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The assistant legislative clerk read
as follows:

The Senator from Utah [Mr. BENNETT], for
Mr. BURNS, and Mrs. CLINTON, proposes an
amendment numbered 2108.

Mr. BENNETT. Mr. President, | ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To permit the use of certain

unoblogated carryover funds to carry out

the 911 access loan program)

On page 79, between lines 7 and 8, insert
the following:

SEC.7 . RURAL ELECTRIFICATION.

For fiscal year 2004, the Secretary of Agri-
culture may use any unobligated carryover
funds made available for any program ad-
ministered by the Rural Utilities Service
(not including funds made available under
the heading ‘“RURAL COMMUNITY ADVANCE-
MENT PROGRAM” in any Act of appropriation)
to carry out section 315 of the Rural Elec-
trification Act of 1936 (7 U.S.C. 940e).

Mr. BENNETT. Mr. President, | ask
for a voice vote.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 2108) was agreed
to.

AMENDMENT NO. 2109

Mr. BENNETT. Mr. President, | call
up an amendment which is at the desk
on behalf of Senator DURBIN.

The PRESIDING OFFICER.
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Utah [Mr. BENNETT], for
Mr. DURBIN, proposes an amendment num-
bered 2109.

Mr. BENNETT. Mr. President, |1 ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

The

(Purpose: To insert a provision relating to
funding the processing of comments in re-
sponse to a Federal Register item con-
cerning ephedra)

At the appropriate place, insert the fol-
lowing:

SEC. . The Commissioner of the Food and
Drug Administration shall provide no less
than $250,000, from within funds appropriated
or otherwise made available in this Act for
the Food and Drug Administration, to proc-
ess comments submitted in response to
Docket No. 95N-0304 published in the Federal
Register on March 5, 2003 (68 FR 10417). Pro-
vided further, the Commission should expe-
dite and complete review of available sci-
entific evidence of ephedra’s pharmacology
and mechanism of action.

Mr. BENNETT. Mr. President, | ask
for a voice vote.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 2109) was agreed
to.

AMENDMENT NO. 2110

Mr. BENNETT. Mr. President, | send
an amendment to the desk on behalf of
Senator SCHUMER.
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The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Utah [Mr. BENNETT], for
Mr. SCHUMER, proposes an amendment num-
bered 2110.

Mr. BENNETT. Mr. President, | ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

(Purpose: To ensure that amounts are made
available for the generic drugs program)

On page 57, line 4, insert “and of which no
less than $52,845,000 shall be available for the
generic drugs program’ before the semi-
colon.

Mr. BENNETT. Mr. President, | ask
for a voice vote.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 2110) was agreed
to.

AMENDMENT NO. 2111

Mr. BENNETT. Mr. President, | send
an amendment to the desk on behalf of
Senator MILLER.

The PRESIDING OFFICER.
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Utah [Mr. BENNETT], for
Mr. MILLER, proposes an amendment num-
bered 2111.

Mr. BENNETT. Mr. President, | ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To restrict the expenditure of

funds for the salary of the Under Secretary

for Farm and Foreign Agricultural Serv-
ices)

On page 79, between lines 7 and 8, insert
the following:

SEC. 7 . WORKLOAD ANALYSIS OF FARM SERV-
ICE AGENCY.

None of the funds made available by this
Act may be used to pay more than ¥ of the
salary of the Under Secretary for Farm and
Foreign Agricultural Services after January
31, 2004, unless and until the Secretary of Ag-
riculture provides to the Committee on Agri-
culture of House of Representatives and the
Committee on Agriculture, Nutrition, and
Forestry of the Senate a workload analysis
of employees of the Farm Service Agency for
each of fiscal years 2001, 2002, and 2003 (in-
cluding an analysis of the number of work-
load items and required man-years, by
State).

Mr. BENNETT. Mr. President, | ask
for a voice vote.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 2111) was agreed
to.

The

AMENDMENT NO. 2112
Mr. BENNETT. Mr. President, | send
an amendment to the desk on behalf of
Senators FRIST and DASCHLE.
The PRESIDING OFFICER.
clerk will report.
The assistant legislative clerk read
as follows:

The
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The Senator from Utah [Mr. BENNETT], for
Mr. FRIST and Mr. DASCHLE, proposes an
amendment numbered 2112.

Mr. BENNETT. Mr. President, | ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To require the Secretary of Agri-

culture to establish university-based re-

search, extension, and educational pro-
grams to implement biobased energy tech-

nologies, products, and economic diver-
sification in rural areas of the United
States)

On page 79, between lines 7 and 8, insert
the following:

SEC.7  .SUN GRANT RESEARCH INITIATIVE.

(@) SHORT TITLE.—This section may be
cited as the ““Sun Grant Research Initiative
Act of 2003”".

(b) RESEARCH, EXTENSION, AND EDU-
CATIONAL PROGRAMS ON BIOBASED ENERGY
TECHNOLOGIES AND PRropucTs.—Title IX of
the Farm Security and Rural Investment
Act of 2002 (7 U.S.C. 8101 et seq.) is amended
by adding at the end the following:

“SEC. 9011. RESEARCH, EXTENSION, AND EDU-
CATIONAL PROGRAMS ON BIOBASED
ENERGY TECHNOLOGIES AND PROD-
UCTS.

““(a) PURPOSES.—The purposes of the pro-
grams established under this section are—

‘(1) to enhance national energy security
through the development, distribution, and
implementation of biobased energy tech-
nologies;

““(2) to promote diversification in, and the
environmental sustainability of, agricultural
production in the United States through
biobased energy and product technologies;

““(3) to promote economic diversification in
rural areas of the United States through
biobased energy and product technologies;
and

““(4) to enhance the efficiency of bioenergy
and biomass research and development pro-
grams through improved coordination and
collaboration between the Department of Ag-
riculture, the Department of Energy, and the
land-grant colleges and universities.

“‘(b) DEFINITIONS.—In this section:

““(1) LAND-GRANT COLLEGES AND UNIVER-
SITIES.—The term ‘land-grant colleges and
universities’ means—

““(A) 1862 Institutions (as defined in section
2 of the Agricultural Research, Extension,
and Education Reform Act of 1998 (7 U.S.C.
7601));

““(B) 1890 Institutions (as defined in section
2 of that Act) and West Virginia State Col-
lege; and

““(C) 1994 Institutions (as defined in section
2 of that Act).

““(2) SECRETARY.—The term ‘Secretary’
means the Secretary of Agriculture.

““(c) ESTABLISHMENT.—To carry out the
purposes described in subsection (a), the Sec-
retary shall establish programs under
which—

““(1) the Secretary shall provide grants to
sun grant centers specified in subsection (d);
and

“(2) the sun grant centers shall use the
grants in accordance with this section.

““(d) GRANTS TO CENTERS.—The Secretary
shall use amounts made available for a fiscal
year under subsection (j) to provide a grants
in equal amounts to each of the following
sun grant centers:

““(1) NORTH-CENTRAL CENTER.—A north-cen-
tral sun grant center at South Dakota State
University for the region composed of the
States of Illinois, Indiana, lowa, Minnesota,
Montana, Nebraska, North Dakota, South
Dakota, Wisconsin, and Wyoming.

CONGRESSIONAL RECORD — SENATE

““(2) SOUTHEASTERN CENTER.—A south-
eastern sun grant center at the University of
Tennessee at Knoxville for the region com-
posed of—

““(A) the States of Alabama, Florida, Geor-
gia, Kentucky, Mississippi, North Carolina,
South Carolina, Tennessee, and Virginia;

‘“(B) the Commonwealth of Puerto Rico;
and

““(C) the United States Virgin Islands.

““(3) SOUTH-CENTRAL CENTER.—A south-cen-
tral sun grant center at Oklahoma State
University for the region composed of the
States of Arkansas, Colorado, Kansas, Lou-
isiana, Missouri, New Mexico, Oklahoma,
and Texas.

‘“(4) WESTERN CENTER.—A western sun
grant center at Oregon State University for
the region composed of—

“(A) the States of Alaska, Arizona, Cali-
fornia, Hawaii, Idaho, Nevada, Oregon, Utah,
and Washington; and

‘“(B) territories and possessions of the
United States (other than the territories re-
ferred to in subparagraphs (B) and (C) of
paragraph (2)).

““(5) NORTHEASTERN CENTER.—A north-
eastern sun grant center at Cornell Univer-
sity for the region composed of the States of
Connecticut, Delaware, Massachusetts,
Maryland, Maine, Michigan, New Hampshire,
New Jersey, New York, Ohio, Pennsylvania,
Rhode Island, Vermont, and West Virginia.

‘‘(e) USE oF FUNDS.—

‘(1) CENTERS OF EXCELLENCE.—Of the
amount of funds that are made available for
a fiscal year to a sun grant center under sub-
section (d), the center shall use not more
than 25 percent of the amount for adminis-
tration to support excellence in science, en-
gineering, and economics at the center to
promote the purposes described in subsection
(a) through the State agricultural experi-
ment station, cooperative extension services,
and relevant educational programs of the
university.

““(2) GRANTS TO LAND-GRANT COLLEGES AND
UNIVERSITIES.—

““(A) IN GENERAL.—The sun grant center es-
tablished for a region shall use the funds
that remain available for a fiscal year after
expenditures made under paragraph (1) to
provide competitive grants to land-grant col-
leges and universities in the region of the
sun grant center to conduct, consistent with
the purposes described in subsection (a),
multiinstitutional and multistate—

‘(i) research, extension, and educational
programs on technology development; and

“(ii) integrated research, extension, and
educational programs on technology imple-
mentation.

““(B) PROGRAMS.—Of the amount of funds
that are used to provide grants for a fiscal
year under subparagraph (A), the center
shall use—

““(i) not less than 30 percent of the funds to
carry out programs described in subpara-
graph (A)(i); and

““(if) not less than 30 percent of the funds
to carry out programs described in subpara-
graph (A)(ii).

““(3) INDIRECT COSTS.—A sun grant center
may not recover the indirect costs of making
grants under paragraph (2) to other land-
grant colleges and universities.

“(f) PLAN.—

““(1) IN GENERAL.—Subject to the avail-
ability of funds under subsection (j), in co-
operation with other land-grant colleges and
universities and private industry in accord-
ance with paragraph (2), the sun grant cen-
ters shall jointly develop and submit to the
Secretary, for approval, a plan for addressing
at the State and regional levels the bio-
energy, biomass, and gasification research
priorities of the Department of Agriculture
and the Department of Energy for the mak-
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ing of grants under paragraphs (1) and (2) of
subsection (e).

““(2) GASIFICATION COORDINATION.—

“(A) IN GENERAL.—INn developing the plan
under paragraph (1) with respect to gasifi-
cation research, the sun grant centers identi-
fied in paragraphs (1) and (2) of subsection (d)
shall coordinate with land grant colleges and
universities in their respective regions that
have ongoing research activities with respect
to the research.

“(B) FUNDING.—Funds made available
under subsection (d) to the sun grant center
identified in subsection (e)(2) shall be avail-
able to carry out planning coordination
under paragraph (1) of this subsection.

““(g) GRANTS TO OTHER LAND-GRANT COL-
LEGES AND UNIVERSITIES.—

““(1) PRIORITY FOR GRANTS.—In making
grants under subsection (e)(2), a sun grant
center shall give a higher priority to pro-
grams that are consistent with the plan ap-
proved by the Secretary under subsection (f).

““(2) TERM OF GRANTS.—The term of a grant
provided by a sun grant center under sub-
section (e)(2) shall not exceed 5 years.

““(h) GRANT INFORMATION ANALYSIS CEN-
TER.—The sun grant centers shall maintain a
Sun Grant Information Analysis Center at
the sun grant center specified in subsection
(d)(1) to provide sun grant centers analysis
and data management support.

“(i) ANNUAL REPORTS.—Not later than 90
days after the end of a year for which a sun
grant center receives a grant under sub-
section (d), the sun grant center shall submit
to the Secretary a report that describes the
policies, priorities, and operations of the pro-
gram carried out by the center during the
year, including a description of progress
made in facilitating the priorities described
in subsection (f).

““(J) AUTHORIZATION OF APPROPRIATIONS.—

“(1) IN GENERAL.—There are authorized to
be appropriated to carry out this section—

““(A) $25,000,000 for fiscal year 2005;

““(B) $50,000,000 for fiscal year 2006; and

““(C) $75,000,000 for each of fiscal years 2007
through 2010.

““(2) GRANT INFORAMTION ANALYSIS CEN-
TER.—Of amounts made available under
paragraph (1), not more than $4,000,000 for
each fiscal year shall be made available to
carry out subsection (h).”.

Mr. DASCHLE. Mr. President, today
Senator FRIST and | are offering an
amendment to authorize a new pro-
gram that we call the Sun Grant Ini-
tiative. The Sun Grant Initiative—or
SGIl—is an effort to provide an innova-
tive approach to creating new biobased
products and markets for farmers,
thereby enhancing the environment
and developing new industries in our
Nation’s rural communities.

The SGI would establish five Sun
Grant Centers across the Nation to
stimulate needed research and develop-
ment projects, while providing leader-
ship and coordination for a regional
competitive grant program that will
address national research issues and
educational needs at the regional and
local levels. This new program will pro-
vide a much-needed bridge between our
Government’s current national re-
search efforts and the State-based re-
search education networks of the Land-
Grant universities. The SGI will forge
a new partnership between the national
leadership and energy expertise of the
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Federal Government and the agricul-
tural and rural community develop-
ment expertise of the Agricultural Ex-
periment Stations and the Cooperative
Extension System.

The United States has steadily in-
creased its reliance on imported oil.
Alternative sources of energy and in-
dustrial chemicals must be developed
as soon as possible. The Sun Grant Ini-
tiative will stimulate the production of
bioenergy resources to complement and
augment petroleum energy resources,
while helping to reduce our dependence
on imported oil and constrain energy
costs for American industries and con-
sumers.

Additionally, American farmers need
new products and viable market alter-
natives. Sun Grant research, develop-
ment and education programs will
stimulate the development bioenergy
and bioproducts on American farms,
creating an opportunity for an addi-
tional, significant source of income to
farmers. The SGI will encourage new
biobased industries and new capital in-
vestments, stimulating the economies
of these rural communities.

I want to thank Senator FRIST,
Chairman BENNETT, and Senators
KoHL, COCHRAN, HARKIN and SMITH for
their support of this innovative and ex-
citing effort to build a biobased econ-
omy that can assist our Nation in so
many ways.

Mr. BENNETT. Mr. President, | ask
for a voice vote.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 2112) was agreed
to.

AMENDMENT NO. 2090

Mr. BENNETT. Mr. President, | call
up amendment No. 2090.

The PRESIDING OFFICER.
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Utah [Mr. BENNETT] for
Mr. HATCH, Mr. HARKIN, and Mr. DURBIN, pro-
poses an amendment numbered 2090.

Mr. BENNETT. Mr. President, | ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
(Purpose: To specify a minimum level of

funding for regulation of dietary supple-

ments)

On page 79, between lines 7 and 8, insert
the following:

SEC.7 . DIETARY SUPPLEMENTS.

The Commissioner of Food and Drugs shall
provide not less than $11,400,000 from within
funds appropriated or otherwise made avail-
able by this Act for regulation by the Food
and Drug Administration of dietary supple-
ments.

Mr. HATCH. Mr. President, | thank
the managers, Chairman BENNETT and
Senator KoHL, for agreeing to the
amendment that Senators HARKIN,
DuURBIN and | offer today.

The purpose of our amendment is
simple. The Food and Drug Adminis-

The
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tration has advised us that, in fiscal
year 2004, it will spend $10.4 million to
regulate dietary supplements. The
Hatch-Harkin-Durbin amendment
would increase those activities by 10
percent, or $1 million.

Let me explain why this amendment
is necessary. First, | will explain the
pertinent law that the FDA admin-
isters.

There is no question that tens of mil-
lions of Americans rely daily on safe
dietary supplements to maintain and
improve their healthy lifestyles. The
popularity of these products and the
concern over their regulation are what
led to enactment of the Dietary Sup-
plement Health and Education Act,
DSHEA, in 1994, a bill that Senator
HARKIN and | were proud to author
with now-Governor of New Mexico Bill
Richardson. DSHEA is a strong law
that properly implemented will protect
the interests of consumers. But, as
with any law, it has to be implemented
for it to work.

Enactment of DSHEA followed lit-
erally decades of Food and Drug Ad-
ministration animosity toward dietary
supplement products. This animosity
and the lack of a clear regulatory
structure for supplements were clearly
demonstrated prior to passage of
DSHEA. That is why two-thirds of the
Senate cosponsored our bill. That is
why a majority of the House cospon-
sored the bill. And that is why it
passed so overwhelmingly.

The basic structure of DSHEA al-
lowed all products marketed as dietary
supplements when the bill was enacted
to stay on the market unless the FDA
could show safety problems with a par-
ticular product or line of products—
this is the so-called ‘‘grandfather’ pro-
vision; manufacturers must notify the
FDA before any new ingredients are
marketed. At the same time, we pro-
vided the FDA with the full range of
enforcement mechanisms to act
against unsafe or misbranded supple-
ments, including seizure, injunction,
civil monetary penalties and even
criminal penalties.

When Chairman DINGELL and Chair-
man WAXMAN expressed lingering con-
cerns that an unsafe product might be
marketed and FDA would not have ade-
quate authority to act against it, we
added a new tool—imminent hazard—so
that the Secretary could take imme-
diate action against a product that he
believed poses an imminent hazard to
public health. I might add, the defini-
tion as to what constitutes an “immi-
nent hazard’ is entirely up to the De-
partment of Health and Human Serv-
ices, so this is a very broad authority.

Even so, there are some who believe
that dietary supplements should not be
marketed in the United States without
a preclearance similar to that for phar-
maceuticals. We who drafted and
passed DSHEA along with millions of
Americans were persuaded that was
not necessary.

First, most supplements cannot be
patented, so there is little incentive for

S14011

manufacturers to undergo the expen-
sive and time-consuming FDA approval
process.

Second, many supplements have been
used safely for literally centuries, if
not millennia, so it is not necessary to
subject them to the approval process.
That was why even the most liberal
members felt comfortable with the
grandfather structure.

Finally, we added a provision so that
FDA would have the time to examine
any ingredient not previously mar-
keted and the evidence of its safety be-
fore that product actually reached the
stores.

When we drafted DSHEA, ensuring
the safety of products was at the fore-
front of our efforts. The law gives the
FDA abundant tools to remove prod-
ucts that are unsafe from the market.
It includes a safety standard that was
carefully crafted with Senator KEN-
NEDY and Representatives DINGELL and
WAXMAN, the chairs of FDA-related
panels in 1994.

There is no excuse for a supplement
manufacturer to market products that
are unsafe or inaccurately labeled or
that make outlandish claims. Unfortu-
nately, a small number of irresponsible
supplement companies are taking ad-
vantage of consumers. | contend that
the law is adequate to deal with them
if FDA implements and enforces it. So,
we come to the purpose of our amend-
ment.

In the nine-plus years since DSHEA
was enacted, there has been too much
talk that the law handcuffs FDA and
too little effort to apply the law.

It is impossible for this law to pro-
tect consumers if it is not enforced.

I am not here to criticize the FDA or
throw barbs. Frankly, the FDA under
Commissioner Mark McClellan has
done more to enforce DSHEA than the
previous administration had. | credit
Commissioner McClellan for his com-
mitment to implement the law fully. |
truly believe he wants to make this
law work. Congress must support him.

That is why | have joined with Sen-
ator HARKIN to introduce the DSHEA
Full Implementation and Enforcement
Act of 2003, S. 1538. And that is why we
are offering this amendment today,
which we consider to be a down pay-
ment on S. 1538.

Yes, there is a small number of prod-
ucts that do raise serious concerns.
Ephedra is one. As | have done for
many years, | urge the FDA to act de-
finitively on this issue based on the
best available science, not politics. If
the agency deems that ephedra poses a
significant or unreasonable risk of ill-
ness or injury when used as labeled,
than the agency can and must move to
take the product off the market. This
has gone on for too long. That is the
reason | am happy to cosponsor the
companion amendment offered by Sen-
ator DURBIN.

Earlier this year, the FDA advised
me it had received 3,000 comments and
12,000 letters in response to the agen-
cy’s proposed rule-making on ephedra.
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This has obviously placed a burden on
this tiny agency, which needs funding
to complete the job it has undertaken.

Indeed, as this example shows, the
fight for resources is a huge challenge
for FDA. The FDA simply does not
have the staff or money it needs to do
the job. In short, the agency is woe-
fully underfunded, especially when it
comes to dietary supplement regula-
tion. That is the only reason | can see
that the safety standard we enacted
has never been invoked. That has to be
the reason that it has taken almost a
decade to promulgate the good manu-
facturing practice standards that can
help guarantee the safety, the purity,
and the accurate labeling of products.
And that must be the reason that a
product like androstenedione, which 1
believe is not even a dietary supple-
ment, continues to be marketed in this
country.

I have been very concerned about the
safety of steroid precursor products
like andro—and especially when they
fall into the hands of our youth.

That is why | have joined with Sen-
ator BIDEN, Senator HARKIN and Sen-
ator GRASSLEY to cosponsor the Ana-
bolic Steroid Control Act, S. 1780, that
will add andro and other steroid pre-
cursors, as well as THG, to the list of
controlled substances. | intend for the
Judiciary Committee to make adoption
of S. 1780 a priority, and | hope my col-
leagues will join me in supporting both
S. 1780 and S. 1538.

We have a very solid dietary supple-
ment law that can deal with problems
that arise. But, the FDA must use that
law for it to be effective, and Congress
must support the agency in that effort.

Mr. BENNETT. Mr. President, | ask
for a voice vote.

This language has been cleared by
both sides.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 2090) was agreed
to.

Mr. BENNETT. Mr. President, | sug-
gest the absence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

BEAVER CONTROL COST-SHARE PROGRAM IN

MAINE

Ms. SNOWE. Mr. President, | rise
today to engage in a colloquy with the
distinguished chairman of the Agri-
culture Appropriations Subcommittee.
As the chairman of this subcommittee,
my good friend from Utah is no doubt
aware of the important role that wild-
life services provided by the Animal
and Plant Health Inspection Service
(APHIS) have in managing and pro-
tecting wildlife. | am pleased that the
subcommittee maintained funding for
these operations as many States, in-
cluding my own, depend on the cooper-
ative efforts of the Federal Govern-
ment to meet the growing demands for
wildlife services. Given the need for
beaver management in my State, |

The
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would ask the Chairman to work to
have APHIS continue providing cooper-
ative beaver management services in
Maine.

The State’s Cooperative Beaver Man-
agement Program (CBMP) was estab-
lished in 1995 by Maine Wildlife Serv-
ices as a cooperative effort between
State, Federal, and local governments
to provide services to landholders, the
Maine Department of Transportation,
towns and municipalities who are expe-
riencing problems caused by beavers.
With the cost-share agreement between
the State and APHIS, CBMP has been
able to mitigate beaver related prop-
erty, road, water, and environmental
damage.

A reduction in cost share assistance
to Maine would have a severe impact
on many of the State’s public resources
and roadways. Beaver-flooded roadways
endanger the driving public while bea-
ver-flooded sewer and septic systems
create a health hazard as well as incur
significant repair expenses. In addition
to helping avoid costly repairs to our
public infrastructure, cost-share assist-
ance to the CBMP can reduce damage
to private logging roads that are im-
portant to the forest products based
local economies. It reduces environ-
mental damage, such as erosion, sedi-
mentation, and habitat degradation,
caused by road wash-outs.

The State of Maine reports that the
CBMP provides significant benefits to
the public in a very effective way. For
example, in fiscal year 2002 CBMP ac-
tivities prevented the loss of, or dam-
age to, $1.3 million in resources. For
the driving public, the benefits are par-
ticularly significant. The program
saved $500,000 in roadway repair costs
by alleviating flooded roads and rights-
of way along the interstate and other
State maintained highways. Comparing
the cost of the program to the value of
resources saved gives a cost-benefit
ratio of 1 to 10. In other words, for
every dollar spent, ten dollars were
saved over the long-term.

Ever since the creation of the CBMP
in 1995, funding has remained level.
Under this agreement Maine has re-
ceived $75,000 annually. In recent years,
however, demand for CBMP services
has outstripped program funding there-
by limiting the State’s ability to pre-
vent property damage and threats to
human health and safety. Additionally,
the State is concerned that highway
safety is being compromised because of
flooding caused by beaver dams.

I recognize that the subcommittee
has worked to maintain APHIS wildlife
services in the face of budget limita-
tions. | appreciate the chairman’s ef-
fort to continue this program and
thank the chairman for considering op-
tions to address the unique beaver
management needs in Maine.

Mr. BENNETT. | thank the distin-
guished Senator from Maine for bring-
ing this issue to my attention. It is evi-
dent that the funding used for Maine’s
Cooperative Beaver Management Pro-
gram has been used wisely. | expect
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APHIS to continue its cooperative
wildlife agreements with the funding
provided by the fiscal year 2004 Agri-
culture appropriations bill, and | will
work in conference to see that these
funds continue to be available for the
State of Maine.
IMPROVING EMERGENCY COMMUNICATIONS
SYSTEMS

Mr. BURNS. Mr. President, the Farm
Security and Rural Investment Act of
2002 added new a new provision of the
Rural Electrification Act giving the
Rural Utilities Service, (RUS), Admin-
istrator the authority to make loans
“to expand or improve 911 access and
integrated emergency communications
systems in rural areas.”

This new provision was in response to
the pressing need in rural America to
upgrade and improve the ability to
communicate in times of individual
and mass emergencies.

In the wake of 9/11 there is no higher
telecommunications priority than to
ensure that communications systems
work best when they are needed most.

Senator CLINTON and | proposed the
emergency communications provision
in the Agriculture Appropriations bill
to give life to that new section of the
Rural Electrification Act.

Mrs. CLINTON. I am pleased to join
the Senator from Montana in this ini-
tiative. Last week the Federal Commu-
nications Commission held a two day
meeting on their E-911 Initiative. One
issue that requires both attention and
resources is access to modern emer-
gency communications in rural areas. |
was pleased that Ed Cameron rep-
resented the Rural Utilities Service at
that meeting and reminded the partici-
pants of the long partnership the agen-
cy has had with rural telephone con-
sumers and carriers and the commit-
ment Administrator Hilda Gay Legg
has to improving safety in rural areas.

Mr. BURNS. The Rural Utilities
Service, through its talented staff of
engineers, operations specialists can
play an important role in ensuring that
emergency responders can commu-
nicate in rural and remote areas.

The Burns-Clinton provision in this
appropriations bill would not increase
or decrease spending, but would give
the administrator of the RUS the flexi-
bility to use funding from several
sources within the agency to give
emergency communications projects in
rural areas the high priority they de-
serve. It also gives the RUS Adminis-
trator a source of loan funds which
compliment the grant funds available
for emergency communications sys-
tems in the Community Facilities pro-
gram.

Mrs. CLINTON. It is our intent that
this funding flexibility not come at the
expense of other worthy RUS loan or
grant programs.

Mr. BURNS. That is correct. At any
given time, there are authorities which
are oversubscribed and others which
are undersubscribed. This provision
gives the Administrator flexibility to
use underutilized funds for this high
priority purpose.
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As a member of the Agriculture Ap-
propriations Committee, | will seek
Conference report language to clarify
that funding would be available to cur-
rent and prospective RUS borrowers
and that a wide range of projects be eli-
gible for funding including 911 up-
grades, broad emergency communica-
tions initiatives, statewide emergency
communications projects which in-
clude rural areas and projects that pro-
vide a dual public safety and commer-
cial uses.

Mrs. CLINTON. 1 strongly support
the Senator’s effort in this regard. As
States and localities in rural parts of
New York, Montana and across the
country struggle to find sufficient
funds to upgrade public safety radio
and data systems, there are new oppor-
tunities to combine public safety needs
with commercial efforts to deploy new
wireless and broadband networks.
These dual use networks also have the
advantage of generating revenues
which can be used to pay back loans
under this section while bringing ad-
vanced voice and data capabilities to
rural areas. As my colleague from Mon-
tana and | both know through our ef-
forts with the Congressional E-911 Cau-
cus, these funds would represent just a
first step in the direction of ensuring
deployment of a ubiquitous 911 system
across our country.

Mr. BURNS. The emergency commu-
nications amendment will help ensure
that rural America does not fall on the
wrong side of a public safety divide.

NRCS CLARIFICATIONS

Mr. COCHRAN. Mr. President, |
would like to thank my distinguished
colleague, the chairman of the Appro-
priations Subcommittee on Agri-
culture, Rural Development and Re-
lated Agencies, Senator BENNETT, for
his outstanding work on the fiscal year
2004 Agriculture Appropriations bill.

I would also like to take the oppor-
tunity to clarify three provisions that
it contains. Upon reviewing the bill 1
wish to bring to your attention three
changes | hope can be incorporated in
the statement of managers. First, | re-
quest that two separate projects, de-
scribed as Old Canton Road and Wat-
kins Drive in the current bill, be com-
bined to include the same overall fund-
ing amount and read as follows: “The
Conference agreement provides $350,000
for erosion control and drainage im-
provements in Hinds County, Mis-
sissippi.” Second, | request that ref-
erence to a specific floodwater retard-
ing structure be removed from lan-
guage regarding Town Creek in Tupelo,
MS, and that the statement of man-
agers read as follows: ““The Conference
agreement provides funds for the agen-
cy to continue assistance for the Town
Creek in Lee County, Mississippi.” Fi-
nally, | request that funding for
Oaklimeter Watershed, as provided
through the Conservation Operations
section of the bill, be provided instead
through the Watershed and Flood Con-
trol section.
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I would ask that the chairman work
to incorporate these changes to this
bill.

Mr. BENNETT. Mr. President, | ap-
preciate my colleague from Mississippi
bringing these changes to my attention
and will work with him to incorporate
them in the statement of managers.

Mr. COCHRAN. | thank the Chairman
for his assistance in clarifying these
issues and for his leadership as we com-
plete work on this bill.

ANIMAL FIGHTING

Mr. ALLARD. Mr. Chairman, | appre-
ciate your help addressing a long-
standing concern of mine—the need for
greater enforcement by USDA of the
Federal law regarding animal fighting.
Earlier this year, I and many of our
colleagues—a bipartisan group of 38
other Senators—requested $800,000 to
enable USDA'’s Office of Inspector Gen-
eral to focus on strengthening enforce-
ment of the Federal animal fighting
law. 1 am grateful that you were able,
in the committee report, to include
this $800,000 for the OIG to improve en-
forcement in this area.

However, | did want to ask the chair-
man for a bit of clarification on this
item, as it was included in the com-
mittee report. | noted that the report
provides ‘“‘an increase of $800,000 for
OIG to address violations of the Ani-
mal Welfare Act and to coordinate with
State and local law enforcement per-
sonnel in this effort.”” Would the chair-
man be willing to clarify that this
funding would be used specifically to
improve enforcement of Section 26 of
the Animal Welfare Act, which deals
exclusively with animal fighting, rath-
er than having these funds used to en-
force the entire Animal Welfare Act?
This clarification could be finalized in
conference.

Mr. BENNETT. Yes, | will work with
the House of Representatives during
conference negotiations to ensure that
the $800,000 is provided to address ani-
mal fighting.

Mr. ALLARD. Senator KoHL, is it
your intention as well that this fund-
ing would be used specifically to im-
prove enforcement of Section 26 of the
Animal Welfare Act?

Mr. KOHL. Yes. | agree with what
Chairman BENNETT has said regarding
the committee’s intentions, and will
work with him to make sure this is
clear in the final bill.

Mr. ALLARD. I’'m grateful to both of
you for your help and leadership on
this issue.

NUTRITION ASSISTANCE PROGRAM

Mr. KOHL. | would like to engage in
a brief colloquy with the distinguished
chairman to clarify the intent of lan-
guage included in the Senate report re-
garding studies and evaluations in the
Nutrition Programs Administration ac-
count. In our Senate report, we have
included language stating that the
committee is providing $3,195,000, the
same as the fiscal year 2003 level, for

studies and evaluations in the Nutri-
tion Programs Administration Ac-
count.
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I have since been contacted by USDA
noting that the $3,195,000 provided in
fiscal year 2003 was actually an in-
crease over their base funding. There-
fore, the question becomes whether our
intent was simply to maintain
$3,195,000 in funding for studies and
evaluations, or to maintain the
$3,195,000 increase provided in fiscal
year 2003. It is may belief that our in-
tention was to maintain the increase,
and while 1 believe we should clarify
this in the Statement of Managers dur-
ing conference negotiations, | also
wanted to mention it during our Sen-
ate debate.

Is it your understanding that it was
our intention to maintain the increase
in funding provided in this account?

Mr. BENNETT. | appreciate you
bringing this to my attention and |
agree our intention was to maintain in-
creased funding for studies and evalua-
tions.

RUS TELEMEDICINE LANGUAGE

Mr. COCHRAN. Mr. President, |
would like to thank my distinguished
colleague, the chairman of the Appro-
priations Subcommittee on Agri-
culture, Rural Development and Re-
lated Agencies, Senator BENNETT, for
his outstanding work on the FY 2004
Agriculture Appropriations bill.

Upon review of the bill, I request
that the following language be included
in the statement of the managers:

The conferees are aware of and encourage
the Secretary to support the utilization of
remote telemedicine services capable of
transmitting medical information in both
real-time and stored scenarios for diagnosis,
medical monitoring and emergency purposes.
Furthermore, the conferees recognize the
need for integration and interoperability of
real-time remote mobile medical technology
with other devices, systems and services
which together offer increased capabilities,
functionality, and levels of care.

I would ask that the Chairman work
to incorporate this language in the bill.

Mr. BENNETT. Mr. President, | ap-
preciate my colleague from Mississippi
bringing this language to my attention
and will work with him to incorporate
it in the statement of the managers.

Mr. COCHRAN. | thank the Chairman
for his assistance with this language
and for his leadership as we complete
work on this bill.

NATIONAL AGRICULTURE STATISTICS SERVICE

POTATO PRICING SURVEY

Mr. CRAIG. Mr. President, | would
like to engage in a colloquy with the
chairman and ranking member of the
Appropriations Subcommittee on Agri-
culture, Rural Development, and Re-
lated Agencies regarding the National
Agricultural Statistics Service—
NASS—and the potato size and grade
survey.

The NASS provides critical informa-
tion to growers, processors, shippers,
and all other segments of the agricul-
tural industry. Its history of doing so
reaches back to the Presidency of
Abraham Lincoln and travels forward
in time to the present, where those in
the agricultural industry now rely
heavily on information for planting
and pricing decisions.
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Of great importance to my State and
others is the information NASS pro-
vides regarding the potato size and
grade survey. The intent of this survey
is to provide all market participants
with comprehensive potato size and
grade data. These data are crucial in-
formation to both potato growers and
buyers in estimating the current po-
tato crop’s quality. This unbiased in-
formation will be used by all parties
when negotiating sale or purchase con-
tracts of processing potatoes.

The National Potato Council—NPC,
which represents all segments of the
potato industry, has identified that
these data are imperative to the or-
derly marketing of the annual potato
crop. These data also ensure no one
group uses their market position to
distort the true picture of annual crop
quality. The size and grade data will
complement the annual production
data already provided by NASS and
supply the necessary information for
the orderly marketing of the potato
crop.

Given the importance of the potato
industry to the United States, | wish to
add language to the fiscal year 2004 Ag-
riculture Appropriations Act that sim-
ply asks the NASS to continue its
work on the potato size and grade sur-
vey within the available funds of the
agency.

I would ask the chairman and rank-
ing member, given the subcommittee’s
continued support for NASS, whether
it is also the Committee’s intent to
continue the vital work of this survey?

Mr. BENNETT. | understand the Sen-
ator’s interest in this important sur-
vey. The Senator is correct that the
committee intends that the Depart-
ment maintain this important work.
We will continue to work with the Sen-
ator in this area as this bill moves for-
ward.

Mr. KOHL. | appreciate the Senator’s
comments and agree that this work
merits appropriate emphasis in our up-
coming conference on Agriculture ap-
propriations.

ALKALINE DIGESTER

Mr. ROBERTS. Mr. President, |
would like to engage my good friend
and colleague Senator BENNETT, the
distinguished chairman of the Senate
Agriculture Appropriations Sub-
committee, in a colloquy regarding
funding for an alkaline digester for
Kansas State University. This digester
will be used to conduct important ani-
mal disease research to protect the
United States from an agroterrorist at-
tack.

Mr. BENNETT. | would be pleased.

Mr. ROBERTS. The published com-
mittee report for this legislation indi-
cates that $225,000 has been provided
for the digester. However, | understand
this is typographical error and the
Committee has actually provided $1
million. Is that correct?

Mr. BENNETT. That is correct.

Mr. ROBERTS. | thank the Chairman
for his support.
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ALLIANCE FOR FOOD PROTECTION

Mr. CHAMBLISS. | thank the Chair-
man for your hard work on this appro-
priations bill. 1 would like to bring to
your attention a Cooperative State Re-
search, Education and Extension Serv-
ice project that is funded in the fiscal
year 2004 Agriculture Appropriations
bill, the Alliance for Food Protection.
At the time which the Subcommittee
on Agriculture Appropriations marked
up the fiscal year 2004 bill, I had not
been notified that the work on this
project had been completed.

Mr. BENNETT. How does the Senator
from Georgia wish to proceed since
$268,000 has been designated in this bill
for the Alliance for Food Protection
project?

Mr. CHAMBLISS. My intention, with
the Chairman’s approval, of course,
would be to move the funding des-
ignated for the Alliance for Food Pro-
tection project to the Cooperative
State Research, Education and Exten-
sion Service Integrated Fruit and Veg-
etable research project which is in Co-
operation with the University of Geor-
gia Cooperative Extension Service.

Mr. BENNETT. | thank the Senator
from Georgia for his explanation, and |
will be happy to work with him during
conference to address his concerns.

Mr. CHAMBLISS. | appreciate the
Chairman’s cooperation with my re-
quest.

RELOCATING THE WILDLIFE HABITAT
MANAGEMENT INSTITUTE

Mr. COCHRAN. Mr. President, it is
my understanding that the provisions
in the Agriculture appropriations bill
before the Senate would in no way af-
fect the proposed reorganization of the
Natural Resources Conservation Serv-
ice’s field laboratory structure. Does
the Senator from Utah agree with that
interpretation?

Mr. BENNETT. That is my under-
standing as well.

Mr. COCHRAN. Is the Senator aware
that the Wildlife Habitat Management
Institute, an NRCS facility in Jackson,
MS, is unique among NRCS facilities in
that it is a ‘‘virtual institute’” which
draws on staff from all across the coun-
try to develop innovative habitat man-
agement recommendations for land-
owners?

Mr. BENNETT. | was not.

Mr. COCHRAN. Would the Senator
agree that relocating this Institute,
given its unique organization and the
dispersion of its staff, would not yield
significant savings or efficiency?

Mr. BENNETT. I agree.

Mr. COCHRAN. Given this informa-
tion, would it be the intent of the sub-
committee that the Wildlife Habitat
Management Institute remain in its
current location and excluded from the
reorganization?

Mr. BENNETT. That is correct.

Mr. COCHRAN. | appreciate the op-
portunity to discuss this with the dis-
tinguished chairman of the appropria-
tions subcommittee.

CHRONIC WASTING DISEASE

Mr. DOMENICI. Mr. President, | ap-

preciate the work that you have done
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in regard to funding for Chronic Wast-
ing Disease (CWD). As you know, this
is a fatal neurological disease of
farmed and wild elk and deer that be-
longs to the family of diseases known
as transmissible spongiform
encephalopathies (TSE’s). My State of
New Mexico is inhabited with ample
numbers of elk and deer. The elk are
oftentimes harvested by hunters who
get each animal tested for CWD. With
that in mind, there continues to be a
demand for the State to provide hunt-
ers with an accessible location that can
perform the test in a timely fashion.

The State of New Mexico is a Tier |
State, which means a confirmed case of
CWD has been discovered and the dis-
ease is present. | am hopeful that the
final version of the fiscal year 2004 Ag-
riculture Appropriations bill will pro-
vide the opportunity for the State of
New Mexico to work in collaboration
with the Department of Agriculture to
establish an approved CWD testing fa-
cility. The State of New Mexico has re-
quested approval of a proposal to estab-
lish, equip, and operate a laboratory to
conduct a rapid screening test for CWD
in the New Mexico elk and deer popu-
lation. This would be done at State ex-
pense.

Mr. BENNETT. | thank the Senator
from New Mexico and will encourage
the Department of Agriculture to re-
view the current situation. If the re-
view warrants a testing facility, | will
suggest that the Department of Agri-
culture consider establishing a testing
facility in the State of New Mexico.
NUTRICORE NORTHEAST AND GEISINGER RURAL

AGING STUDY (GRAS)

Mr. SPECTER. Mr. President, | have
sought recognition of the chairman of
the Agriculture Appropriations Sub-
committee to bring to his attention
two projects that are of great impor-
tance to the Commonwealth of Penn-
sylvania: NutriCore Northeast and
Geisinger Rural Aging Study.

Mr. BENNETT. Mr. President, | am
more than willing to acknowledge my
colleague from Pennsylvania with re-
gard to his two projects.

Mr. SPECTER. NutriCore Northeast
would be a self-managed and ulti-
mately self-sustaining not-for-profit
corporation existing in Pennsylvania
working in a cooperative research and
development agreement with the
United States Department of Agri-
culture to provide a 50-year road map
assessing progress toward a healthy
and fit populace. Additionally,
Geisinger Rural Aging Study is a
USDA Agricultural Research Service
cohort study of 21,646 rural older Penn-
sylvanians that would assist them with
proper dietary intake as well as formu-
late a longitudinal nutrition database.
I am hopeful that we can work to-
gether to consider these requests as
you complete action on the bill.

Mr. BENNETT. | thank my distin-
guished colleague for bringing these
important projects to my attention.
While this committee is working with-
in a very tight budget, | will give your
requests all due consideration.
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Mr. SPECTER. | am keenly aware of
the tight budgetary constraints under
which you are operating, and | appre-
ciate whatever assistance you may be
able to provide with respect to these
requests.

FOOD AID PROGRAMS

Mr. ROBERTS. Mr. President, cur-
rently, USDA does not distinguish be-
tween white (food grade) sorghum and
yellow feed grade sorghum in our food
aid programs. Unfortunately, sorghum
that is used to make animal and pet
food, or used to make ethanol, is being
sent to African countries where people
have been eating sorghum for genera-
tions. In fact, sorghum originated in
Africa. They are keenly aware of the
difference between the food grade sor-
ghum that they eat and the feed grade
sorghum that is fed to cattle. It is my
view that USDA should provide recipi-
ent countries with sorghum that has
the food qualities and characteristics
with which the people receiving the aid
are familiar.

Mr. BENNETT. | understand the Sen-
ator’s concern and would also like to
see that USDA make that distinction.

Mr. ROBERTS. By all appearances,
the demand for sorghum in our food aid
will be growing in the near future.
USAID has doubled the amount of sor-
ghum programmed in food aid over the
past three years. My sorghum farmers
are appreciative of this fact. | think
both of us want USAID and USDA to
provide food aid recipients with the
commodity that they want, whenever
the commodity is available in the mar-
ket place.

Mr. BENNETT. That is correct.

Mr. ROBERTS. | thank the chairman
for his support.

ELIMINATING AVIAN INFLUENZA IN RHODE
ISLAND

Mr. REED. Mr. President, | rise to
engage in a colloquy with the
distinghished Chairman and Ranking
Member of the Agriculture Appropria-
tions Subcommittee, as well as my col-
league from Rhode Island, Senator
CHAFEE, regarding the presence of
Avian Influenza in Rhode Island. Since
March of this year, the Rhode Island
Department of Environmental Manage-
ment’s Division of Agriculture has
been working to contain an outbreak of
Low Pathogenic Avian Influenza in a
poultry operation in Foster, Rhode Is-
land, as well as a live bird market in
Providence. The virus has been defini-
tively identified as H7N2 Avian Influ-
enza, of the same genetic sequence as
the virus recently found in nearby
poultry operations in Connecticut. Lit-
tle Rhody Farms, the last of the tradi-
tional egg houses in Rhode Island, cur-
rently houses 32,000 hens producing
brown eggs for sale in markets and
food stores. Sales and distribution of
eggs from the farm have declined due
to customers’ concerns that the
produce may be tainted, and a federally
imposed quarantine that has frozen the
operation at half capacity. To elimi-
nate the risk of the disease spreading
further and to give the farm a greater
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chance to survive, state officials have
strongly recommended depopulating
the infected flock and disinfecting the
premises. We have been unable to se-
cure financial assistance from USDA to
make depopulation possible.

I look forward to working with the
Chairman and Ranking Member to in-
clude language in the fiscal year 2004
Agriculture, Rural Development, and
Related Agencies Appropriations bill to
direct USDA’s Animal and Plant
Health Inspection Service to provide
assistance to Rhode Island Egg pro-
ducers who have depopulated their
flocks.

Mr. CHAFEE. | am grateful to my
colleagues on the Appropriations Com-
mittee, Senator BENNETT and Senator
KoHL, for giving us an opportunity to
discuss this matter on the floor. Let
me just underscore a few of the points
that Senator REED has made.

First, everyone involved with this
situation agrees that depopulation is
the best strategy for dealing with the
problem. The Rhode Island Division of
Agriculture, the State Veterinarian,
and the farmer favor depopulation and
disinfection. And | understand that
APHIS has been successful in taking
this approach with poultry operations
in Virginia and Texas.

Second, it is evident that without
some compensation, the farm will face
bankruptcy. Maintaining the viability
of Rhode Island’s family farms is a
critical element of our efforts to pre-
serve the state’s character, as well as
the natural landscape.

Third, | am told that in rare cir-
cumstances, low pathogenic forms of
avian influenza can transform into
high pathogenic organisms that pose
serious threats to human health. Not
surprisingly, the presence of avian in-
fluenza on American poultry and egg
farms is a matter of grave concern to
our trading partners. No one wants to
give the virus and opportunity to mu-
tate.

Given the risks associated with avian
influenza and the clear evidence that
the current protocol was not successful
in containing the original Connecticut
outbreak, | am anxious to find a solu-
tion to this problem. | thank the chair-
man and ranking member for working
with us, and hope that language direct-
ing APHIS to provide the necessary fi-
nancial assistance can be included in
the bill.

Mr. BENNETT. | appreciate Senator
CHAFEE and Senator REED bringing this
situation in Rhode Island to the atten-
tion of the Agriculture Appropriations
Subcommittee. For all of the reasons
that my colleagues have raised, | agree
that it makes sense to try to eradicate
this organism from American poultry
flocks. | look forward to working with
the two Senators and the Ranking
Member of the Subcommittee, Senator
KoOHL, to develop language that directs
APHIS to play an active role in de-
populating these flocks in Rhode Is-
land.

Mr. KOHL. | rise to join Senator
REED and Senator CHAFEE in express-
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ing my concern about this outbreak of
Low-Path Avian Influenza in Rhode Is-
land. This disease has resulted in sub-
stantial losses in poultry producers in
several states and, in response, Con-
gress has previously directed APHIS to
help poultry producers cover costs as-
sociated with depopulating infected
flocks. | agree with the importance of
doing what we can to prevent avian in-
fluenza from threatening the livelihood
of poultry operations in Rhode Island
and southern New England. | will work
with the distinguished subcommittee
chairman and try to include language
in the fiscal year 2004 Agriculture,
Rural Development, and Related Agen-
cies Appropriations bill to ensure that
APHIS provides assistance with de-
population of infected flocks in Rhode
Island.

SOUTHERN PLAINS RANGE RESEARCH STATION

Mr. NICKLES. Mr. President, Chair-
man BENNETT faces many difficult
funding decisions as he puts together
this year’s bill. | appreciate the work
he has done in a challenging job. I rise
today regarding the United States De-
partment of Agriculture Southern
Plains Range Research Station in
Woodward, OK.

As you know, the Agricultural Re-
search Service is currently undergoing
a facility modernization at the South-
ern Plains Range Research Station in
Woodward. | submitted a request for
Phase Il funding to allow the ARS to
complete construction of the facility
and begin realizing the benefits that
this facility will bring to both the ARS
and the Woodward community.

The Research Station provides eco-
nomic opportunities for the citizens of
Woodward, OK and contributes to
USDA'’s mission of building a competi-
tive agriculture economy while en-
hancing the natural resources base in
the Southern Plains.

This funding is necessary to imple-
ment the recommendations of the re-
cent ARS review of facility needs at
SPRRS: construction of a new green-
house, a new laboratory, an office
building, and new parking structures
and site upgrades. According to USDA,
“The [SPRRS] laboratories are in dire
need of repair and renovation.” This
modernization is necessary for SPRRS
to employ cutting-edge techniques and
procedures in rangeland and pasture re-
search.

It is my hope that you will work with
me to provide the funds necessary to
complete construction at the USDA
Southern Plains Range Research Sta-
tion in Woodward, OK.

Mr. BENNETT. | appreciate my col-
league’s comments and the opportunity
to discuss the USDA Southern Plains
Range Research Station. | am aware of
this project’s importance to Oklahoma
and the Oklahoma delegation. My col-
league is uniquely aware of the con-
straints of the budget we must work
within, and of the many areas in need
of funding. | look forward to working
with my colleague to address the issue
of funding for Phase Il of construction
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at the Southern Plains Range Research
Station in Woodward.

Mr. NICKLES. | appreciate the dif-
ficult challenges that the Chairman is
facing as he puts together the FY 2004
Agriculture Appropriations bill. 1
thank him for his attention to this
very important need and for his will-
ingness to work with me to address
this issue.

Mr. KENNEDY. Mr. President, | com-
mend Chairman BENNETT and Senator
KoHL for their help in obtaining funds
for cranberry research in the Agri-
culture appropriations bill. Cranberry
production is an issue of great impor-
tance to Massachusetts, and | hope
that the Manager’s will continue to
work with Senator KERRY and me to
obtain $280,000 for the University of
Massachusetts Cranberry Station in
Wareham for a complete renovation of
the State Cranberry Bog.

The State Cranberry Bog provides in-
come for Cranberry Station operations.
More importantly, it is a research site
for the Cranberry Station faculty and
students. The bog is especially useful
for conducting research not appro-
priate for cranberry farms in produc-
tion. The faculty and students are able
to use the facility to conduct research
on new pesticide alternatives, or re-
search that involves changes in prac-
tices not yet adopted by farmers.

Unfortunately, over time, the aver-

age yield of the state facility has de-
clined because of its research activi-
ties, and the bog itself, built on peat,
has begun to sink. The funds that Sen-
ator KERRY and | have requested will
be used for a complete renovation of
the bog, so that the Cranberry Station
will again be able to conduct cutting-
edge research plant physiology, pest
and nutrient management, and irriga-
tion management. The renovation will
also enhance the Station’s ability to
demonstrate new technologies and
practices as part of its educational
mission. All of these activities con-
tribute to both the economic health of
the local economy and the overall vi-
tality of the nation’s cranberry indus-
try.
?\//Ir. KERRY. Mr. President, | again
express my appreciation to Chairman
BENNETT and Senator KoHL for their
assistance in developing the Fiscal
Year 2004 Senate Agriculture Appro-
priations bill and their ongoing assist-
ance to the Cranberry farmers in Mas-
sachusetts who are facing economic
difficulties. | would like to express my
support for the comments made by
Senator KENNEDY regarding funding for
Cranberry research in the Fiscal Year
2004 Agriculture appropriations con-
ference report. This important research
will develop new technologies to help
improve yields of cranberry bogs and
help these farmers maintain their live-
lihood. | look forward to working with
the Managers of this legislation to
make sure this program receives fund-
ing in the Conference Report. | appre-
ciate the Managers’ attention to this
matter.
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Mr. KoHL. Since Wisconsin is also one
of the top-producing cranberry states
in the country, | recognize the need to
support innovative research within this
industry. | will continue to work with
Senator KENNEDY and Senator KERRY
on this issue, and | will do what | can
to be of assistance.

FUNDING FOR SEAFOOD SAFETY

Mr. KENNEDY. Mr. President, | com-
mend Chairman BENNETT and Senator
KoHL for their effective work on the
Agriculture appropriations bill. | par-
ticularly commend Senator KoHL for
his help in obtaining $422,000 for Sea-
food Safety in Massachusetts. I'm
hopeful that two worthwhile research
programs—the Safe Seafood Project at
the University of Massachusetts in
Amherst, and the Center for Marine
Phytoremediation  Technologies at
Northeastern University will be funded
in the Fiscal Year 2004 Agriculture ap-
propriations conference report.

In recent years, the Department of
Agriculture, through the Cooperative
State Research, Education, and Exten-
sion Services, has awarded grants to
the University of Massachusetts, Am-
herst for their work on the Safe Sea-
food Project. The goal of this project is
to provide useful, science-based rec-
ommendations to enhance the seafood
industry’s potential for producing safe,
economically viable products. It is es-
sential for the project to receive fund-
ing again this year in order to continue
its essential work on seafood quality
and health.

Northeastern University is also an
impressive research university on ma-
rine issues. Funding will be used by the
Center for Marine Phytoremediation
Technologies to develop techniques
employing marine plants to eliminate
pollutants that result from fish aqua-
culture, as well as toxic materials
found in our waters, such as mercury
and TNT. The Center will also estab-
lish methods for restoring seagrass
habitats where they have been de-
stroyed.

We know that waste from the in-
creasing number of fish aquaculture fa-
cilities leads to the production of
harmful algae and the destruction of
other marine life. If these problems
continue, the fish aquaculture industry
cannot be sustained, since it will cause
greater risks in eating fish, and also
endanger seagrass habitats, which are
critical to the coastal economy of
many states.

Mr. KERRY. Mr. President, | would
like to take this opportunity to express
my appreciation for the efforts of
Chairman BENNETT and Senator KOHL
for their work in developing the Fiscal
Year 2004 Senate Agriculture Appro-
priations bill. Their work is especially
noteworthy because of the difficult au-
thorization level set by the Budget
Resolution. 1 would like to express my
support for the comments made by
Senator KENNEDY regarding the Center
of Marine Phytoremediation Tech-
nologies at Northeastern University.
The Center has developed a proposal
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which | believe is an important oppor-
tunity to develop new technologies and
help eliminate pollutants from fish
aquaculture. This research can help the
marine life in our oceans and eliminate
pollutants from the seafood we enjoy.
It is my hope that Senator KENNEDY
and | could work with the Manager’s of
this legislation to make sure that
these important programs receive
funding in the Fiscal Year 2004 Agri-
culture appropriations conference re-
port.

Mr. KOHL. | agree with both Senator
KENNEDY and Senator KERRY on the
importance of funding food safety ini-
tiatives, and 1 am glad we were able to
obtain funding for seafood safety re-
search in Massachusetts.

The University of Massachusetts,
Ambherst, and Northeastern University
have impressive programs vital to im-
proving marine issues and seafood safe-
ty. | will continue to work with both
Senator KENNEDY and Senator KERRY,
as the bill progresses, and do what |
can to see that these resources are
available to these institutions.

SECTION 306 (a)

Ms. MURKOWSKI. Mr. President, |
would like to address a provision that
Chairman BENNETT has added to the
manager’s amendment to the fiscal
year 2004 Agriculture Appropriations
bill on my behalf.

Mr. BENNETT. Mr. President, |
would be happy if Senator MURKOWSKI
explained this provision in greater de-
tail.

Ms. MURKOWSKI. The provision in
question makes the Alaska Depart-
ment of Community and Economic De-
velopment eligible to receive a water
and waste disposal grant under section
306(a) of the Consolidated Farm and
Rural Development Act in an amount
that is not less than 75 percent of the
total cost of providing water and sewer
service to the proposed hospital in the
Matanuska-Susitna Borough in Alaska.
In addition, this provision allows the
funds to be passed through the depart-
ment to the local governmental entity
that will do the water and sewer work
on the hospital. This local govern-
mental entity will be chosen by the
Regulatory Commission of Alaska.

Mr. BENNETT. Mr. President, |1
would like Ms. MURKOWSKI to explain
her rationale for including this provi-
sion in the manager’s amendment.

Ms. MURKOWSKI. This new hospital
project will be an economic boon for
the Matanuska-Susitna Borough. Cur-
rently, there is a hospital in Palmer,
which is one of the larger communities
in the borough. However, this is the
only full-service hospital in the entire
borough. This borough, which is the
home to many people who commute to
work in Anchorage, has grown a great
deal over the years. In fact, the bor-
ough’s population is projected to dou-
ble in the next ten years. Therefore, a
new hospital is needed in this borough.
This proposed hospital will be located
halfway between the communities of
Wasilla and Palmer and will be more
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easily accessible to more of the bor-
ough’s residents.

Currently, the site on which the pro-
posed hospital will be located does not
have a water or sewer connection.
Therefore, such a connection is critical
to the success of the hospital project,
which will serve so many people in a
high-growth area in my State.

Please allow me to share with you
some details on the economic effect
that this hospital project will have on
the Matanuska-Susitna Borough. It
will create 680 full time and part time
construction jobs during the first phase
of the construction. Once the hospital
is complete, 1,200 to 1,800 new jobs will
be created through new hospital oper-
ations. It will add $22.8 million in con-
struction labor income. The new hos-
pital will pay approximately $1.3 mil-
lion in local property taxes and will
produce a total of $2.08 million in local
and State revenues from construction
and another $3.84 million from new hos-
pital operations.

These statistics don’t begin to depict
the more significant statistics on lives
saved and people healed. This project is
a win-win for the Matanuska-Susitna
Borough and the State of Alaska. It
will have the single largest positive
impact on the borough’s economy for
the next decade. More importantly, it
will yield the single largest positive
impact on the health of the community
and residents, as well.

Mr. BENNETT. Mr. President, |
thank Senator MURkowskI for explain-
ing the need for her provision in the
manager’s amendment to this impor-
tant legislation.

ARS RESEARCH

Mrs. LINCOLN. Mr. President, | wish
to enter into a colloguy with the dis-
tinguished Chairman of the Appropria-
tions Subcommittee on Agriculture to
highlight a USDA agency that does ex-
tremely good work in my home State
of Arkansas. First, | want to commend
the chairman’s efforts to provide re-
sources to our Nation’s most important
agricultural and rural development pri-
orities. It has been a difficult task and
| appreciate your dedication.

In particular, I want to thank the
chairman for his efforts to continue
the necessary support for agricultural
research, both within the USDA and
with the State university partners. The
USDA Agricultural Research Service is
a critical agency in this effort. With
the leadership of the chairman, I am
pleased to note that ARS research will
continue to have the strong support of
Congress.

Mr. BENNETT. | thank the Senator
and | share her assessment of the im-
portance of agricultural research and
the value of the USDA and its State
partners.

Mrs. LINCOLN. The USDA ARS has a
small, but vital presence in Arkansas.
For example, is the chairman aware
that my home State ranks seventh in
the Nation in total net farm income?

Mr. BENNETT. | did not know that.

Mrs. LINCOLN. Yes. In fact, few
States in the Nation, and none in the
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South, are blessed with a higher per-
centage of their economic activity de-
pendent upon agriculture than is Ar-
kansas. | am also aware that tradition-
ally, however, the ARS presence in Ar-
kansas has been surprisingly small, es-
pecially in relation to the importance
of agriculture to the economy and size
of your contribution to the net farm
income of the United States.

Mr. BENNETT. In spite of this, I
know that the research conducted in
Arkansas benefits us all.

Mrs. LINCOLN. Yes, that is certainly
true. We are proud of the ARS presence
that we do have and the impact of its
research on the Nation as a whole. The
research that has been generated from
Arkansas locations has been of great
importance to the rice, poultry, small
fruits, and aquaculture industries of
the U.S. Additionally, the break-
throughs in human nutrition research
that have come from the ARS human
nutrition center in Arkansas have been
remarkable. In light of the great im-
portance of the research work being
carried out at the ARS or ARS-sup-
ported research centers in Arkansas, |
urge your continued support and ask
that every effort be made, including in
conference, to insure that the ARS
units in Arkansas enter the 2004 fiscal
year with no less than the same fiscal
resources that they had in 2003. Addi-
tionally, | ask the chairman’s assist-
ance in working with Members of the
House who will be on the conference
committee to adopt the most favorable

funding recommendations that are
brought into conference by either
House.

Mr. BENNETT. | share the Senator’s
commitment to agricultural research
and to the ARS. And, | recognize the
importance of the ARS research con-
ducted in Arkansas to your State, to
the region, and to the Nation. During
our conference deliberations with the
House, | will keep the importance of
these research activities in mind. |
look forward to working with my col-
leagues from the House in conference
to insure the highest level of funding
possible taking into consideration na-
tional research priorities. | am sure the
Arkansas units will rank highly on
that list of priorities. | thank the Sen-
ator for bringing this important mat-
ter to my attention.

TRAVEL AND PURCHASE CARD ABUSE

Mr. BENNETT. Mr. President, the
Senator from lowa brought an issue to
me which he hopes to remedy through
Agriculture Appropriations. The issue
involves the Department of Agriculture
and the documented fraud and abuse
occurring within both the purchase and
travel card programs. | would like to
ask the Senator from lowa for further
clarification.

Mr. GRASSLEY. | thank the chair-
man for his interest in this issue. Addi-
tionally, I want to thank him for his
concern regarding credit card abuse.
Working together I’'m confident we can
help USDA remedy this issue.

As Chairman BENNETT knows, the De-
partment’s own Office of Inspector
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General (OIG) has stated that USDA’s
travel card program is plagued with
problems including fraud, abusive ATM
usage, ‘‘bounded” check payments, and
lack of specific travel card policies and
penalties. Many of these problems still
remain unchecked despite rec-
ommendations from an OIG audit over
5 years ago.

USDA employees accumulated over
$5.8 million in fraudulent charges in a
six-month period. The majority of
these charges were racked up when in-
dividuals were not even on travel. Pur-
chases were made at The Gap, Bath and
Body, Cigarettes for Less, Tatoo and
More Ink, and an Oregon Liquor Store.
They also included 900 trips to Wal-
Mart, K-Mart and Target; tickets to
Ozzy Osbourne, and automotive pay-
ments including the purchase of a
$6,000 vehicles.

This is a clear abuse of government-
issued cards and the trust embodied in
these employees. Despite individuals
signing an agreement acknowledging
that the travel card is solely for work-
related travel this abuse continues.
The travel card is not meant to be a
line of credit for employees, or to be
used by individuals as a personal credit
card. There is no excuse for this type of
abuse.

When | was first made aware of this
abuse | asked how this was allowed to
occur at USDA. What | found was out-
dated or non-existent internal controls
that do nothing more than provide lip-
service to the concept of account-
ability. USDA'’s travel card program is
operating under 19-year old regula-
tions. Nineteen years ago our banking
infrastructure was fundamentally dif-
ferent than it is today. Nineteen years
ago we didn’t even have ATM’s!

In fact, ATM’s pose the single most
significant vulnerability to travel card
misuse due to cash advances fees and
other bank surcharges. During the six
month review by the OIG, ATM trans-
actions cost the government more than
$137,000 in advance fees. There is chron-
ic and intentional misuse with ATM
withdrawals, for example, nearly
$200,000 was withdrawn to pay personal
debts during the six-month review pe-
riod.

If that isn’t bad enough, when indi-
viduals leave the department they
don’t always surrender their travel
card! So individuals are out using the
travel card as a personal credit card.
OIG found that 1,549 individuals still
had cards that could be used despite
their departure from the Department.
One individual was using his travel
card nearly 2 years after he left the de-
partment!

OIG identified $650,000 in returned
checks, stop payment fees and returned
check fees in just a six-month period. A
little diligence up front could prevent
millions of dollars in fraudulent pur-
chases.

I would point out that USDA has
made recent efforts to limit abuse.
USDA has attempted to reduce the
number of credit card holders, revised
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departmental regulations on purchase
cards, and instituted new system alerts
to catch abusive transactions.

With Chairman BENNETT’s help | plan
to monitor the new efforts being made
by USDA to remedy these problems I'm
cautiously optimistic that USDA will
recognize that the reforms must be
successful, or we will establish new,
more stringent reforms for USDA next
year.

Mr. BENNETT. | concur with my col-
league’s remarks. We will allow USDA
to remedy the problems my colleague
from lowa has described. If USDA does
not take action immediately and make
substantive advances to fix these prob-
lems, we’ll likely give them something
more than encouragement in next
year’s agriculture appropriations legis-
lation.

Mr. HOLLINGS. | would like to take
a moment of the chairman and ranking
members’ time to discuss a project
that has been supported by the com-
mittee since 1999. The Natural Re-
source Conservation Service (NRCS) in
South Carolina and the Earth Sciences
and Resources Institute at the Univer-
sity of South Carolina (ESRI-USC)
have successfully developed technology
to aid NRCS, both in South Carolina
and throughout the Nation, to meet
the needs of the agricultural commu-
nity in a more effective and efficient
manner. Over the years, the University
of South Carolina has demonstrated
their capabilities and the quality of
their products while building a solid
working partnership with the NRCS.

The implementation of the software
tools they developed has produced sig-
nificant savings in manpower and cost
for many of NRCS’s conservation pro-
grams. For example, it is estimated
that the man-hours needed to create
waste management plans using the tra-
ditional paper-based way was on the
order of 230 man-hours per plan. Using
the ESRI-USC geographic information
systems tools, this time requirement
was reduced to just over 100 man-hours
per plan—that is 130 man-hours saved
per plan. The evolving products ESRI-
USC has developed for comprehensive
nutrient management planning have
resulted in even greater time, and cost
savings than the earlier tools. As a re-
sult of the use of another program,
EQIP-for-the-Web, South Carolina
NRCS has conservatively saved three
man-years of effort. Using another
tool, NASIS-for-the-Web, we estimate
that this automated access to the soil
survey reports results in five man-
hours per day in NRCS personnel sav-
ings. There is also a benefit to the pub-
lic, which can access these data via the
Web. The time savings to foresters, en-
gineers, farmers, and other users of soil
survey data is enormous. There are
over 170 users of a particular program
in 17 States and a user base in 31
States.

Consequently, | wish to continue to
pursue this project at the next level
and establish a Center of Excellence
within ESRI-USC to assure a long-

CONGRESSIONAL RECORD — SENATE

term, cost-effect means to provide a
stable and sustained environment for
the development of new technologies as
well as support of existing capabilities
such as AFOPro, C-Grax, NASIS for
the Web, and EQIP for the Web. ESRI-
USC’s value added NRCS programs pro-
vide functional, rapidly developed and
deployed applications that can be used
by conservationists and field office
staff level.

Mr. KOHL. | would concur with my
friend from South Carolina. | agree it
is important for any federal agency to
have the ability to establish the appro-
priate technology to provide func-
tional, rapidly developed and deployed
applications that can be used by the
field personal in a reliable, user friend-
ly manner. Given the nationwide inter-
est in their applications, it is time that
the USDA seriously consider directly
longer-term support with ESRI-USC.

Mr. BENNETT. | thank the senior
Senator from South Carolina for bring-
ing this matter to my attention. | en-
courage you to pursue this designation
with NRCS. Additionally, In encourage
NRCS to give every consideration to
the Senator’s proposal.

Mr. HOLLINGS. | thank my friend
and colleague for your time. It may
also be worth noting that Bruce
Knight, Chief of NRCS recently visited
the University this past April and was
very impressed with their capabilities.
He concurs that the work completed by
ESRI-USC has been of high value to
NRCS software development efforts.

ASSISTANCE TO THE MENOMINEE TRIBE

Mr. KOHL. It has recently come to
my attention that the Menominee In-
dian Tribe in Wisconsin is in need of
additional assistance from Rural De-
velopment. The latest poverty figures
indicate 60 percent of rural Americans
who are living in poverty reside in cen-
sus tracks containing or adjacent to
Indian reservations. Unfortunately, 50
percent of the members residing on the
three reservations of the Menominee
Tribe Iin my State of Wisconsin live
below the poverty rate with less than
72 percent of children receiving a high
school diploma. Unemployment ex-
ceeds 20 percent. The Department of
Agriculture needs to consider meri-
torious applications for water and
waste and business development pro-
grams which will benefit this tribe.

It is my intention that during our up-
coming conference deliberations with
the House, to include language in the
statement of managers to support the
consideration of an application in rela-
tion to the Mole Lake Water and Sewer
System within the Water and Waste
Loan and Grant account to address the
current sanitary needs and provide op-
portunities to attract new home-
owners. In addition, there is a need to
construct a Menominee Mini-Mall De-
velopment project and the Forest En-
terprises Technology Center to attract
new businesses and create a business
incubator. | intend to seek recognition
that these two projects be included
under the Rural Business Enterprise
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Grant account. Further, the Menom-
inee Tribal Enterprises should receive
consideration under the Intermediary
Relending account to support small
business loans and thereby, to provide
sustainability to the community. The
last request includes the Menominee
Tribal Enterprises to be considered for
the Rural Business Opportunity Grant
in order to establish a business net-
work including a market analysis.
RESOURCE CONSERVATION

Mr. NELSON of Nebraska. Resource
conservation is an essential element of
our Nation’s agriculture programs that
has proven to be very popular with
farmers and ranchers. The incentives
incorporated in programs such as the
Farmland Protection Program, the
Conservation Reserve Program, and
the Environmental Quality Incentives
Program, have not only heightened the
awareness and value of good conserva-
tion practices, but they have made it
possible for families to continue lim-
ited production and be compensated for
protecting fragile resources. The suc-
cess of these programs is that family
farms can retain their economic viabil-
ity and continue to contribute to the
stability of communities throughout
the Nation.

Conservation programs have touched
on many fragile resources, but have
not sufficiently encouraged the protec-
tion of the historic heritage that is em-
bodied in historic buildings, structures,
objects, and archaeological sites on
farmland. Congress has declared that
the spirit and direction of the nation is
reflected in its historic heritage, and
that the preservation of this heritage
is in the public interest. Therefore, |
believe we must work together to pro-
tect our common heritage embedded on
these private lands.

Senator KoHL, today | am requesting
a report to the United States Congress
from the United States Department of
Agriculture evaluating their conserva-
tion programs under the Natural Re-
sources Conservation Service with the
objective of determining what affirma-
tive and programmatic actions are
being taken to conserve and protect ar-
chaeological and historical resources
on agricultural lands. Furthermore,
this report should also provide or sug-
gest new methods or program modifica-
tions to the conservation programs
which will increase the protection of
historical and archaeological resources
on agricultural lands and help deter-
mine the manner in which these type
of lands can be included within the
overall goal of natural resources pro-
tection.

Finally, | am requesting that this re-
port be completed within 120 days of
enactment of the FY04 Agriculture Ap-
propriations bill.

Senator KoHL, will you support this
request and work towards its inclusion
in the final conference report of the FY
04 Agriculture Appropriations bill?

Mr. KOHL. | thank the Senator for
bringing this matter to my attention. |
will work to include this provision dur-
ing conference negotiations of this bill.
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TREE ASSISTANCE PROGRAM FUNDING

Mr. SCHUMER. Mr. President, |
would like to recognize Senator BEN-
NETT and Senator KoHL for their effort
on behalf of our Nation’s farmers. At
this time, | would like to engage them
in a colloquy regarding the need to pro-
vide aid to the fruit orchards of West-
ern New York through the Tree Assist-
ance Program.

Mr. BENNETT. | thank the Senator
from New York for his kind remarks,
and would be happy to engage in a col-
loquy with him.

Mr. KOHL. I am also happy to engage
in this colloguy with the Senator from
New York.

Mr. SCHUMER. As the Senators may
know, New York is the third largest
producer of tart cherries in the nation
and Wayne County is the largest cher-
ry-producing county in New York. Un-
fortunately, fruit orchards throughout
Western New York sustained major
damages as a result of a 3-day long ice
storm in April. Approximately 85 per-
cent of the tart cherry trees in Wayne
County were severely damaged or de-
stroyed by the storm. Throughout the
region, sweet cherry, peach, pear, apple
and plum trees were destroyed by the
violent ice storm. The impact that
these losses are already having on the
fruit tree industry in New York is dev-
astating and will continue to effect
growers in for years to come since it
takes new trees over eight years to ma-
ture. In fact, it is estimated that losses
resulting from this April’s storms
could reach a total of $15,000,000.

Federal assistance is greatly needed
to cover the expenses of removing and
replacing the ruined trees. The Tree
Assistance Program (TAP) was created
in order to help farmers facing the
challenges now faced by those in West-
ern New York. The TAP provides as-
sistance to eligible growers who have
lost trees used for commercial purposes
as a result of a natural disaster.

Since its reauthorization, the TAP
has yet to receive funding in order to
carry out its mission. However, the
House-passed version of the FY04 Agri-
cultural Appropriations Act contains
$5,000,000 in funding for the TAP pro-
gram in order to provide assistance to
the growers of Western New York. The
inclusion of these funds in this year’s
USDA budget are extremely important
to the long term health of the fruit in-
dustry in New York.

Mr. BENNETT. | appreciate the com-
ments of the Senator from New York,
and assure him that | will take his con-
cerns into consideration when confer-
encing the House and Senate bills.

Mr. KOHL. | too, appreciate the dif-
ficulties facing these farmers, and will
work with the chairman to do what we
can during conference.

EELGRASS RESTORATION IN RHODE ISLAND

Mr. REED. Mr. President, | rise to
engage in a brief colloquy with the dis-
tinguished ranking member of the Sen-
ate Appropriations Committee’s Sub-
committee on Agriculture, Senator
KoOHL, regarding language in the Com-
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mittee’s report to accompany S. 1427,
the fiscal year 2004 Agriculture, Rural
Development, Food and Drug Adminis-
tration, and Related Agencies Appro-
priations bill. I thank the Senator from
Wisconsin for including language in the
committee’s report recognizing the im-
portance of eelgrass habitats to marine
ecosystems along the coast of the At-
lantic Ocean, and urging the Depart-
ment of Agriculture to make funds
available for projects in Rhode Island
to enhance these habitats. | understand
that it was the Committee’s intention
to encourage USDA to make such fund-
ing available through the Wildlife
Habitat Incentives Program (WHIP),
rather than through the Environ-
mental Quality Incentives Program
(EQIP) as stated on page 101 of Senate
Report 108-107. The purpose of our col-
loquy today is to clarify that the re-
port language should have read as fol-
lows: “The Committee urges the De-
partment to give consideration to the
use of WHIP funding for projects in
Rhode Island, and similar areas, that
will enhance these habitats.”

Mr. KOHL. Mr. President, the Sen-
ator from Rhode Island is correct. |
join him in stating for the record that
the Committee urges the Department
of Agriculture to make funding avail-
able through the Wildlife Habitat In-
centives Program for eelgrass habitat
projects in Rhode Island.

HEBER SPRINGS

Mr. PRYOR. Mr. President, it has re-
cently come to my attention that there
is urgent need to construct a new med-
ical facility with the associated water
and sewer capability in Heber Springs
in my home State of Arkansas.

Heber Springs is located in the medi-
cally underserved rural part of north-
central Arkansas. It is the only hos-
pital in Cleburne County and sur-
rounding areas providing treatment for
local citizens.

Mr. KOHL. Just to make sure | un-
derstand, this is a medically under-
served area?

Mr. PRYOR. Yes, this 34-year-old fa-
cility is the only one in this county
and surrounding areas. Secondary fa-
cilities are approximately one hour in
driving distance. Additionally, the pop-
ulation of Cleburne County and sec-
ondary service areas have grown more
than threefold during the past thirty-
four years.

Mr. KOHL. What are the numbers of
emergency room visits for that in-
creased population?

Mr. PRYOR. The emergency room ex-
perienced over 8,000 visits during 2001.
This volume of patients cannot be
managed safely or efficiently in a thir-
ty-four year old emergency room with
a four patient capacity. Additionally,
the hospital operated on 851 patients in
2001 with only one small preoperative
room available and three beds avail-
able for recovery. The volume of out-
patients reached 13,649 in that year.
The current facility has been found de-
ficient by both the Joint Commission
on Accreditation of Healthcare Organi-
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zations and the Arkansas Department
of Health.

I would request that this community
be included in the conference report
under the Rural Community Advance-
ment Program (RCAP) for the Commu-
nity Facility Loan and Grant Program
and the Water and Waste Loan and
Grant Program for consideration of
funding for a new facility with water
and sewer assistance.

Mr. KOHL. | thank the Senator for
making me and the committee aware
of Heber Springs’ situation and | will
work with you to address these issues
in conference.

Mr. PRYOR. | thank you for consid-
eration of these requests.

ENERGY PHOTOVOLTAICS IN RURAL AREAS

Mr. LAUTENBERG. Mr. President, |
would like to bring to your attention a
renewable energy program for rural
communities that | believe should be
given strong consideration for funding.
There is a program in my state of New
Jersey in Gloucester, Burlington, and
Hunterdon Counties that will use
photovoltaics to generate electricity in
remote agriculture locations to power
water supply systems for farm animals
and ventilation systems in livestock
barns.

Mr. KOHL. | thank the Senator from
the State of New Jersey. This program
sounds interesting, but tell me, are
rural areas being deprived of adequate
energy sources?

Mr. LAUTENBERG. | am glad the
Senator asked that question. The eco-
nomic pressure of rapid suburban-
ization is forcing farmers to lower op-
erating costs to preserve their farming
operations in New Jersey. Farms with
livestock often need remote watering
stations, ventilation in barns, and
shade in grazing fields. Satisfying
these requirements traditionally re-
quires substantial capital investment
and increases operating costs. The use
of electricity from photovoltaics would
offer the lowest cost option for farmers
to apply these improvements. Energy
Photovoltaics, Inc., based in
Lawrenceville, NJ, will provide and
monitor this technology.

Mr. KOHL. This sounds like the type
of initiative that should receive consid-
eration under the Renewable Energy
Program. | thank the Senator from
New Jersey for bringing this program
to my attention. As we proceed to con-
ference, 1 will do what | can to see that
this activity receives proper attention.

LOUISIANA PROGRAMS

Ms. LANDRIEU. Mr. President, |
would like to thank the chairman and
ranking member of the Senate Agri-
culture appropriations subcommittee
for the opportunity to address several
issues as the Agricultural appropria-
tions bill for fiscal year 2004 is consid-
ered on the floor of the Senate as well
as in a conference with House Agricul-
tural Appropriations Subcommittee. It
is my intention in this statement to
express positions with respect to sev-
eral areas of particular importance to
me and my State of Louisiana that the
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chairman and ranking member will
take during conference with the House.
I would also like to thank both the
chairman and ranking member for the
number of my requests that have been
addressed in S. Rept. 108-107.

First, there are two instances where
the House Committee report, 108-193,
included references to items that were
not provided for in the Senate report.
On page 28 of the House Report, $1.5
million was provided for planning and
design in the establishment of a new
facility at the ARS Sugarcane Re-
search Laboratory in Houma, Lou-
isiana. Also, on page 18 of the same re-
port, language was included that ref-
erenced the Pennington Biomedical Re-
search Center (PBRC). Although, nei-
ther item is included in Senate Report,
108-107, | request that the Senate defer
to the House and provide for both
items in a final conference report just
exactly as they are referenced in the
House Report.

Second, during the fiscal year 2003
appropriation process, both the Senate
Agricultural Appropriations  Com-
mittee Report, 107-223, p. 55 and Senate
Amendment 1 to the Consolidated Ap-
propriations Resolution, H.J. Res. 2 or
Omnibus Appropriations Bill for fiscal
year 2003, provided $70,000 to be used to
initiate a multi-year program to con-
duct clinical epidemiologic research on
diseases associated with intensive rep-
tile disease research in Louisiana. Un-
fortunately, this funding was not in-
cluded in H.J. Res. 2 as signed into law
on February 20, 2003, P.L. 108-7. Al-
though 1 included this same request
among my requests submitted to the
Senate  Agriculture Appropriations
Subcommittee in fiscal year 2004, un-
fortunately there was no funding pro-
vided in either the Senate or House
Bills. 1 am hopeful that during con-
ference negotiations, the chairman and
ranking member of the Senate Agri-
culture Subcommittee can provide
some funding for this urgent research.

Third, | am hopeful that during con-
ference negotiations, the Chairman and
Ranking Member can recognize the ex-
pertise of Grambling State University
in Louisiana, one of 117 Historically
Black Colleges and Universities
(HBCUs) which for over 100 years has
been providing African American farm-
ers the education and skills to produce
better crops. Specifically, Grambling’s
contribution in the area of aquaculture
research has and would continue to
spur economic development and sus-
tainability within impoverished com-
munities in North Central Louisiana
and the Louisiana Delta Region. In ad-
dition, the significant impact of this
research would be felt among farmers
and businesses throughout the State.
Furthermore, this research would ac-
centuate the intent of the White House
Initiatives on HBCUs regarding in-
creasing both the capacity and capa-
bility for HBCUs to engage in research.
Grambling State University would
serve as the lead institution in a col-
laborative effort that will lend the ex-

CONGRESSIONAL RECORD — SENATE

pertise of institutional resources and
technical support in assisting individ-
uals and communities among the tri-
State areas of Arkansas, Louisiana and
Mississippi.

Finally, | want to thank the chair-
man and ranking member for main-
taining the funding at the same levels
as fiscal year 2003 for four accounts
that greatly impact the Nation’s 18 his-
torically black land-grant colleges and
universities or the 1890s as they are
often referred. Southern University of
my State of Louisiana is among this
group of very important and unique
public universities. These four ac-
counts include: Evans Allen—research
formula funds; Extension formula
funds; Capacity building Grants Pro-
gram and Facilities Funding Grants.
While | realize that the Subcommit-
tee’s spending cap for this year is sig-
nificantly less than last year, | request
that these four accounts be increased
during conference negotiations with
the House. With adequate funding the
1890 black land-grant colleges and uni-
versities could build and sustain new
areas of specialization and, thus be-
come more competitive in attracting
public and private financing. Capacity
Building is the model for eradicating
historic inequities in State and Federal
funding to the 1890 black land-grant
colleges/universities, especially with
regards to chronically under-funded
faculty capacity. In fact, a recently re-
leased GAO study, 03-541, May 2003, en-
titled ““USDA’s Outreach to Minority
Serving Institutions Could Improve
Grant Competition’ highlights capac-
ity building and facilities funding as
two key areas necessary for successful
competitive grant awards. The GAO
study finds that many 1890s need to at-
tract top faculty to perform research,
and it is very difficult to do so when re-
search facilities are underfunded. An
increase in facilities funding is nec-
essary to fund costs of badly needed fa-
cilities while not hindering the im-
provements today for research, exten-
sion, students and faculty on 1890s
campuses.

Increased Research and Extension
formula funding means saving other-
wise lost faculty positions at the Na-
tion’s historically black land-grant
universities. Cash-strapped States are
actually forcing cuts and substantial
tuition increases on these institutions
who served students from the lower
economic scale. Formula funds con-
stitute the core of 1890 land-grant pro-
grams and are critical to sustaining
the 1890s land-grant mission of teach-
ing, research and extension and public
service. | am hopeful that we can find
a way to increase the funding for some
if not all of these four accounts.

Mr. KOHL. Mr. President, | recognize
the importance of the above items to
the Senator from Louisiana and will be
as helpful as | can during conference
negotiations to address these issues as
she has requested.

NORTH CAROLINA AGROMEDICINE INSTITUTE

Mr. EDWARDS. As a partnership of
three strong North Carolina univer-
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sities, the North Carolina
Agromedicine Institute is a leader in
developing collaborative initiatives
with colleagues in agencies and univer-
sities throughout the country. The In-
stitute is having a significant impact
in my State of North Carolina, across
the Southeast region, and across the
country, on the health and safety of
workers and their families in agri-
culture, forestry, and commercial fish-
ing—three of the four most dangerous
occupations in the Nation.

Support from the Congress over the
past 3 years has provided essential core
funding to the Institute as it has
strived to initiate research projects to
address some of the important health
and safety issues that are found, not
just in North Carolina, but also in all
the southeastern States and across the
Nation. In addition, fiscal year 2003
funding has been used to expand the In-
stitute’s focus to address the impor-
tant areas of food safety, agricultural
disasters, and agroterrorism. The Insti-
tute is working with the NC State
Health Department, Department of Ag-
riculture and other governmental agen-
cies in these efforts. This year, the
Senate Agriculture Appropriations
Committee appropriated $139,000 while
the House Agriculture Appropriations
set aside $278,000 for the Institute. It is
vital that the Institute receive the
House level if it is to maintain its cut-
ting-edge work.

When the House and Senate con-
ference committee considers the fiscal
year 2004 agriculture appropriations
measure, | strongly urge you and your
fellow conferees to provide $278,000 for
the NC Agromedicine Institute.

Senator KOHL, you have been a
strong supporter of the Institute and |
greatly appreciate your efforts.

Mr. KoHL. | appreciate your request
and | assure you | and my fellow con-
ferees will give your request full con-
sideration.

GARDEN STATE ETHANOL

Mr. CORZINE. Mr. President, | would
like to commend Senators BENNETT
and KoHL for their leadership on this
appropriations bill for Agriculture and
related agencies for fiscal year 2004.

I would also like to take a moment
to engage my colleagues Mr. KoHL and
Mr. BENNETT in a colloquy.

Mr. KOHL. I thank my colleague for
his kind words and would be happy to
engage in a colloquy with the Senator
from New Jersey.

Mr. BENNETT. And | the same.

Mr. CORZINE. Mr. President, it has
come to my attention that in Title Il
of this bill, a new program in renew-
able energy has been added to the bill.
the Senate committee report accom-
panying this bill identified a number of
worthy projects under this program.

I hope that the conferees to this bill
will consider adding to this list a prom-
ising project from my State. The State
of New Jersey has entered a partner-
ship with Garden State Ethanol, a con-
sortium of farmers that wants to pro-
vide the farmers of New Jersey and sur-
rounding States with an alternative
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market for their field corn, while gen-
erating a profit for its investors and
producing a domestic, renewable trans-
portation fuel. They plan to create an
ethanol plant in order to provide a new
opportunity for area producers to sell
their grain, and to employ directly sig-
nificant numbers of farmers and labor-
ers. In addition, this project will create
jobs related to the construction/ren-
ovation of the plant, generate an in-
crease in wages, and increase the out-
put of the regional economy.

With a strong commitment to agri-
culture combined with its close prox-
imity to high-value markets, New Jer-
sey makes an excellent location for an
ethanol production plant.

Mr. KOHL. I share my colleague from
New Jersey’s interest in this project
and also urge the conferees on this bill
to include this project in the con-
ference report under the Renewable En-
ergy Program.

Mr. BENNETT. | would like to join
my colleague, Mr. KoHL, in voicing my
support for this project, and also hope
that it will be added in conference.

Mr. CORZINE. | thank the distin-
guished chairman and ranking member
of the Senate Appropriations Sub-
committee on Agriculture for their in-
terest in this project and for their out-
standing leadership on this essential
appropriations bill.

TREE ASSISTANCE PROGRAM

Mrs. CLINTON. On September 14, |
was pleased to have the opportunity to
host our second annual Farm Day, an
event that | derive great pleasure from.
While showcasing agriculture, our
State’s No. 1 industry, my excitement
was put in check by some visitors that
stopped by my office before the festivi-
ties. Cherry growers from Wayne Coun-
ty had made the long trek down to
Washington, not to partake in the fun
of Farm Day, but to remind me, and
the rest of our country, of the perils of
their profession.

Mr. KOHL. It is my understanding
that these farmers suffered a dev-
astating loss this spring.

Mrs. CLINTON. That is correct. We
depend on farmers for the food on our
tables but rarely do we contemplate
the vital part farmers and growers play
in our local and State economies. On
April 3, 2003, Mother Nature dealt our
New York cherry growers an unbear-
able hardship. Seventy-five percent of
our cherry orchards and 20 percent of
our peach orchards were destroyed by
an atypically severe ice storm.

Today, | strongly believe that we as
a country have an obligation to spe-
cialty crop producers. New York State
growers have historically been self-suf-
ficient, asking for little and receiving
next to nothing in comparison to large
staple crop producers. Ineligible for the
crop insurance that many other farm-
ers benefit from, fruit growers’ need for
direct assistance from the Federal Gov-
ernment is all the more imperative
during times of natural disaster.

Mr. KOHL. What assistance is avail-
able to these farmers?
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Mrs. CLINTON. As | explained in my
letter to the Committee dated April 16,
2003, without our help in funding the
Tree Assistance Program (TAP), most,
if not all cherry growers will not be
able to afford the costs of replanting on
top of the estimated 20 percent annual
income loss they will incur over the
next 7 to 10 years while new cherry
trees mature to regular production ca-
pacity. Wayne County farmers cannot
bear this and neither can the economy
of New York, a State that ranks second
only to Michigan in tart cherry produc-
tion. | respectfully ask that you recede
to the House on this measure in con-
ference.

Mr. KOHL. I understand the concerns
of the Senator from New York, and |
assure her that | will do what | can to
be helpful during our conference with
the House.

FARMERS’ MARKET ELECTRONIC BENEFITS

TRANSFER PROGRAM

Mrs. CLINTON. I would like to ask
today that Senator KoHL and other
members of the Appropriations Com-
mittee give consideration to a matter
of great importance to me. Few would
disagree that we are living in an in-
creasingly complex world. It is a world
dominated by technological innovation
but still ruled by the most basic of
needs. Two years ago, New York was
chosen for a special pilot program re-
lated to the Food Stamp Program.
Since the food stamp program changed
to the debit card system, farmers’ mar-
kets across the country have been left
out of the food stamp program. Lack-
ing electricity or the necessary phone
lines to hard wire the terminals needed
to process the new food stamp cards,
farmers’ markets have been forced to
refuse business, while food stamp re-
cipients have been denied the oppor-
tunity to patronize local fresh mar-
kets.

Mr. KOHL. | understand that in pre-
vious Agriculture Appropriations bills,
the State of New York received a grant
to try to curb this problem. What was
that funding used for, and what needs
remain?

Mrs. CLINTON. USDA grants have
paid for the purchase of over 50 elec-
tronic benefit transfer machines. Now
it is up to us to make sure this invest-
ment proves to be a worthwhile one.
Though there are already positive re-
ports about the use of this new tech-
nology in New York farmers’ markets,
we have an obligation to insure that in
the upcoming fiscal year the necessary
funds are made available to facilitate
the integration of this new equipment,
in such a way that we may have an ac-
curate picture of the viability of EBT
nationwide. To do anything less is il-
logical and unfair to the many commu-
nities that have openly embraced this
pilot program. | therefore request that
you support the House language con-
tinuing the electronic benefit transfer
grant program in conference.

Mr. KOHL. | appreciate the Senator
from New York bringing this to my at-
tention, and appreciate the hard work
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she does on behalf of her constituents.
I will keep her concerns under consid-
eration as we work to complete this
bill in our conference with the House.
DELMARVA CONSERVATION CORRIDOR
DEMONSTRATION PROGRAM

Mr. BIDEN. Mr. President, | rise
today, joined by my good friend and
colleague from Delaware, Senator CAR-
PER, to bring to the attention of the es-
teemed ranking member of the Agri-
culture Appropriations Subcommittee
an important provision in his bill relat-
ing to the Delmarva Conservation Cor-
ridor Demonstration Program.

|l just want to take a few minutes to
emphasize the importance of this pro-
vision for the State of Delaware and for
the entire Delmarva peninsula. As you
know, the Secretary of the Department
of Agriculture was authorized to de-
velop a Delmarva Conservation Cor-
ridor Demonstration Program in the
2002 farm bill. Unfortunately, the
USDA has not implemented the pro-
gram.

The Delmarva Conservation Corridor
Demonstration Program does, however,
complement the existing conservation
provisions in the bill and allows the
USDA to target the benefits of water-
shed-based conservation programs to
farmlands that local stakeholders have
determined to be the most ecologically
and economically important.

We must prevent the shrinking and
fragmentation of undeveloped open
space that results from increasing
growth pressures. By fortifying and re-
storing green infrastructure, we can
maximize the ecological and working
lands’ potential of our landscape. Cre-
ating extensive corridors of both nat-
ural and agricultural lands will safe-
guard wildlife habitat, contiguous
headwaters, wetlands and open space.
Left unprotected, our remaining green
infrastructure is vulnerable and will be
further reduced or fragmented.

The Delmarva Peninsula is blessed
with an abundance of important nat-
ural resources and productive working
lands that support agriculture, forestry
and the seafood industry. We believe
that this is the right time to make this
commitment to conservation that
reaches across state lines and is impor-
tant to a much larger region.

Mr. CARPER. Mr. President, let me
say that | agree with everything the
Senator has said about the importance
of the Delmarva Conservation Corridor
Demonstration Program.

In addition to your comments, |
would only add a request to our col-
leagues who have been working on this
Agriculture appropriations bill that
they be made aware that the 2002 Farm
bill included specific language that au-
thorized the Secretary to develop this
program with the intent that it would
provide a benefit not just to the three
states of Delaware, Maryland and Vir-
ginia, but also to other programs being
considered throughout the country.
The lessons learned from work on the
Delmarva Conservation Corridor will
improve similar efforts elsewhere.
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Conferees should also be made aware
that their colleagues in the House
agree that the intent of the provision
was to allow the Secretary of Agri-
culture and the States appropriate
flexibility in using the resources of ex-
isting agricultural conservation and
forestry programs. In supporting this
program during the farm bill, it was
not our intent, nor is it today, to re-
quire new or earmarked funding. The
USDA has not yet implemented this
program because of what | believe is a
misunderstanding regarding the con-
cept of the program and the congres-
sional intent contained within the
farm bill. This confusion should be re-
solved so that this example of effective
conservation policy can be realized.

Mr. KOHL. | thank my colleagues for
their interest in this program, and |
want you to know that | understand
the importance the Delmarva Con-
servation Corridor Demonstration Pro-
gram has to the State of Delaware and
the entire Delmarva Peninsula. I can
assure you both that | will support this
project in conference and do all I can
to see that it becomes a reality.

VITICULTURE ASSISTANCE FOR THE STATE OF

1I0WA

Mr. GRASSLEY. Mr. President, the
State of lowa has a blossoming viticul-
ture industry, but the demand for tech-
nical assistance far exceeds the State’s
current resources. | have discussed this
problem with the Senator from Utah

and | appreciate his interest in the
issue.
Mr. BENNETT. The Senator from

lowa has explained to me that his
State is in need of specialized assist-
ance through funding for a viticulture
technician to provide on-site technical
assistance.

Mr. GRASSLEY. A viticulture tech-
nician would help new producers with
the basic knowledge needed about the
industry. Such assistance will enable
growers to benefit from increased pro-
duction, and in turn, produce more suc-
cessful vineyard businesses in lowa.

This proposal has tremendous sup-
port from the lowa Grape Growers As-
sociation, the Mississippi Valley Grape
Growers Association, the Western lowa
Grape Growers Association, and the
lowa Wine and Grape Development
Commission.

STUDY ON NORTH CAROLINA HORTICULTURE

INDUSTRY

Mrs. DOLE. Mr. President, the horti-
culture industry in North Carolina is a
fast growing industry contributing sig-
nificantly to the State’s economy.
Though local, State and Federal offi-
cials know that the industry is impor-
tant, there has been no analysis done
to quantify the impact of this industry
on North Carolina’s economy.

Perhaps a possible remedy might be
to direct the USDA Economic Research
Service to coordinate with the North
Carolina Department of Agriculture
and NC State University to collect the
economic data and do the statistical
analysis necessary to conduct this
study.
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Mr. BENNETT. Mr. President, let me
say to the Senator from North Carolina
that | appreciate the suggestion par-
ticularly in light of the budget con-
straints that we face. | will be happy to
look into this matter to see if there is
a workable solution that will achieve
the desired result.

Mrs. DOLE. Mr. President, | thank
the Senator for his consideration on
this matter.

NATIONAL RURAL DEVELOPMENT PARTNERSHIP

Mr. CRAIG. Mr. President | would
like to engage in a colloguy with the
distinguished Chairman and Ranking
Member of the Agriculture Appropria-
tions Subcommittee regarding funding
for the National Rural Development
Partnership (NRDP) for federal fiscal
year 2004.

Last year, Congress included in the
Farm Bill the provisions of the Na-
tional Rural Development Partnership
Act, which | sponsored along with the
Senior Senator from North Dakota and
43 of our colleagues. The Farm Bill’s
NRDP language authorizes annual ap-
propriations of up to $10 million. This
authorization was included because of
a recognition that the funding arrange-
ment for the Partnership, which has
been in place since its establishment a
dozen years ago, has failed to provide
adequate resources for the NRDP and
the state rural development councils
(SRDCs). That funding arrangement
has depended on voluntary contribu-
tions of discretionary funds from
USDA and four other federal agencies,
as well as matching funds from the
states and others.

The work of the NRDP and SRDCs is
more important than ever. The current
economic downturn has hit rural
America hard. Drought and low prices
have had a devastating impact on pro-
duction agriculture, which continues
to be the economic foundation of many
rural communities. Other rural com-
munities that depend on logging or
mining have seen employment and eco-
nomic activity diminish in those im-
portant industries. The nationwide de-
cline in manufacturing has resulted in
the closure of thousands of factories in
rural areas, eliminating the sole or
principal source of good-paying jobs in
many rural communities. This situa-
tion has been aggravated by the fiscal
challenges facing most State govern-
ments. As States slash budgets, the
level of vital services upon which rural
residents depend—from education and
health care to transportation and li-
braries—has been greatly diminished.
At this dire time in rural America, we
must support organizations like the
SRDCs which can help our citizens re-
spond to the many challenges they
face.

This year’s committee report accom-
panying the fiscal year 2004 Agri-
culture Appropriations Bill includes
language encouraging the USDA to
continue its support of the NRDP and
SRDCs by providing stable funding,
technical support, and guidance prac-
tices as they have done over past years.
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Similar language was included in the
Senate subcommittee’s report on the
fiscal year 2003 Agricultural Appropria-
tions bill.

| appreciate the support the Chair-
man and Ranking Member have shown
for the NRDP and SRDCs. Besides con-
tinuing current USDA involvement, it
is important to continue and intensify
its efforts to secure support for the
NRDP and SRDCs from other federal
agencies and with rural responsibilities
as it has done successfully in the past.
This is consistent with the intention of
Congress in the Conference Committee
Report of the 2002 Farm Bill.

The committee report has spoken to
the importance of the Department con-
tinuing to support the continued devel-
opment and increased involvement of
the NRDP and SRDCs. | would also ap-
preciate the Committee’s continued
emphasis on importance of multi-agen-
cy cooperation with USDA to strength-
en this vital effort to spur and
strengthen our rural economies.

Mr. BENNETT. Mr. President, | con-
cur with my colleague’s sentiments on
the importance of multi-agency in-
volvement in rural development. | ap-
preciate the Senator’s comments and
look forward to our continuing to work
together to support this effort when
this bill goes to conference.

Mr. KOHL. Mr. President, our sub-
committee has a consistent history of
supporting this rural development ef-
fort and promoting this kind of multi-
disciplinary approach. That was the in-
tent of our committee report and, | am
sure, will continue to be an important
focus of the subcommittee.

Mr. BENNETT. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

——

MORNING BUSINESS

Mr. BENNETT. | ask that there now
be a period of morning business with
Senators speaking for up to 10 minutes
each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————
HONORING OUR ARMED FORCES
Mr. BAYH. Mr. President, | rise

today with a heavy heart and deep
sense of gratitude to honor the live of
a brave young man from Fort Wayne,
IN. Specialist Brian H. Penisten, 28
years old, died in Al Fallujah on No-
vember 2, 2003, after the Chinook heli-
copter he was traveling in made a
crash landing. Brian joined the Army
with his entire life before him. He
chose to risk everything to fight for
the values Americans hold close to our
hearts, in a land halfway around the
world.

Brian was the seventeenth Hoosier
soldier to be killed while serving his
country in Operation lIraqi Freedom.
Brian leaves behind his father, John
Penisten, his mother, Mona, his
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fiancee, Johnna Loia, and his son,
Trevor. Today, | join Brian’s family,
his friends, and the entire Fort Wayne
community in mourning his death.
While we struggle to bear our sorrow
over his death, we can also take pride
in the example he set, bravely fighting
to make the world a safer place. It is
this courage and strength of character
that people will remember when they
think of Brian, a memory that will
burn brightly during these continuing
days of conflict and grief.

Before leaving to fight in Iraq, Brian
Penisten told his mother that he was
proud to be an American. Today, his
family members him as a true Amer-
ican hero, and we honor the sacrifice
he made while serving his country.

Brian was born on March 30, 1975. He
graduated from Bishop Dwenger High
School, where he was a member of the
wrestling team and was undefeated
through the semi-State Championship
in 1993. Friends and family members re-
member Brian for the inner drive he
demonstrated in always challenging
himself to be his best at whatever task
lay at hand.

After joining the Army, Brian left
home to begin full-time duty at Fort
Carson in Colorado. He was assigned to
the 3rd Air Defense Artillery, 3rd Ar-
mored Cavalry Regiment.

As | search for words to do justice in
honoring Brian’s sacrifice, I am re-
minded of President Lincoln’s remarks
as he addressed the families of the fall-
en soldiers in Gettysburg: ‘“We cannot
dedicate, we cannot consecrate, we
cannot hallow this ground. The brave
men, living and dead, who struggled
here, have consecrated it, far above our
poor power to add or detract. The
world will little note nor long remem-
ber what we say here, but it can never
forget what they did here.”” This state-
ment is just as true today as it was
nearly 150 years ago, as | am certain
that the impact of Brian’s actions will
live on far longer than any record of
these words.

It is my sad duty to enter the name
of Brian H. Penisten in the official
record of the United States Senate for
his service to this country and for his
profound commitment to freedom, de-
mocracy and peace. When | think about
this just cause in which we are en-
gaged, and the unfortunate pain that
comes with the loss of our heroes, |
hope that families such as Brian’s can
find comfort in the words of the proph-
et Isaiah who said, ‘“He will swallow up
death in victory; and the Lord God will
wipe away tears from off all faces.”

May God grant strength and peace to
those who mourn, and may God bless
the United States of America.

Mr. VOINOVICH. Mr. President, |
rise today to congratulate and pay
tribute to Mr. Umberto P. Fedeli of
Gates Mills, OH as a 2003 Ellis Island
Medal of Honor recipient.

The prestigious Ellis Island Medal of
Honor award is presented annually to
“remarkable Americans who exemplify
outstanding qualities in both their per-
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sonal and professional lives,” and ‘‘who
have distinguished themselves as citi-
zens of the United States, while con-
tinuing to preserve the richness of
their particular heritage.”

Umberto P. Fedeli is such an Amer-
ican. In addition to creating a business
in Ohio and being active in numerous
charitable causes, Umberto has main-
tained strong ties to the Italian Amer-
ican community. I've often said, ‘‘show
me someone who is proud of their eth-
nic heritage and I'll show you a great
American!”’

Mr. Fedeli’s parents immigrated
from Lascio, Italy to the same neigh-
borhood in which | grew up—the
Collinwood neighborhood of Cleveland,
OH. He learned many important les-
sons from his father, Umberto, Sr. in-
cluding a philosophy of life which is
based on integrity, loyalty, civic re-
sponsibility and a strong work ethic.

In his early 20s, Mr. Fedeli formed a
partnership which led to the creation
of his own insurance company, The
Fedeli Group which he built to one of
the top 100 insurance firms in the na-
tion. Today his company employs 85
people and provides a range of insur-
ance products and services—property,
general liability, life, health, work-
men’s compensation and estate plan-
ning. It provides insurance for over
3,000 businesses and, remarkably, has
averaged nearly 20 percent growth per
year for 20 years.

The Fedeli Group has received many
industry awards and has been named
several times as winner of the
Weatherhead 100’s fastest growing com-
panies in northeastern Ohio.

Through the years, Mr. Fedeli has
been active in Ohio politics—serving on
advisory committees for my cam-
paigns, those of Senator MIKE DEWINE
and countless other state, local and na-
tional candidates.

As Governor-elect of Ohio in 1991, |
appointed Umberto Fedeli to my guber-
natorial transition team and after |
took office, | was pleased to appoint
him to the Ohio Turnpike Commission
where he served as chairman for 6
years. Under his leadership, the turn-
pike’s resources served as a catalyst
for growth and economic development.
In fact, as Governor, | noted that
“Umberto’s leadership will be remem-
bered as the Turnpike Commission’s
most energetic and accomplished era.”
I still believe that today. Umberto
Fedeli was the best leader of the turn-
pike aside from the man who created
it.

Mr. Fedeli is very involved in his
community and is a friend to countless
people in northeast Ohio, across the
State—and throughout our Nation. He
values serving others above all else, in-
cluding his family, his church, his cli-
ents and his community.

He has been named Man of the Year
for both the Italian-American Sports
Hall of Fame and the Americans of
Italian Heritage. In 1995, he was recog-
nized by the John Carroll University
Business School as one of “‘Fifty of Its
Finest.”
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Umberto serves as chairman of the
Cleveland Chapter of Legatus, an inter-
national group of Catholic CEOs for
which he also serves on the Inter-
national Board of Directors. He was
recognized as 2002 Officer of the Year
for Legatus, and became a Knight of
the Holy Sepulchre of Jerusalem, ad-
ministered by the Holy See, in 1998.

He received both the Grand Illusion
Award for the Ohio Cancer Research
Associates and the National Multiple
Sclerosis Norman Cohn Hope Award for
philanthropic and community service.
In 2000 he was honored by the Italian
Federation with its Columbian Award
and 2003 Man of the Year for the Christ
Child Society.

In 1995, Umberto was instrumental in
the formation of the Northern Ohio
Italian American Foundation, a group
of prominent business people who lend
philanthropic support to various
groups in northeast Ohio and which he
presently serves as chairman.

In 1997, the Northern Ohio Italian
American Foundation established the
Bishop Anthony M. Pilla Institute of
Italian American Studies at John Car-
roll University.

Umberto is also a member of the
Board of Directors of the Cleveland
Clinic Foundation, the Board of Trust-
ees at John Carroll University and
trustee of the Cleveland Catholic Dio-
cese Foundation.

Mr. Fedeli cares deeply for others
and gives witness to his faith in God
every day by helping people he knows
well and those he has never met. He
gives witness to the second great com-
mandment, ‘“‘Love thy neighbor as thy-
self’” at every opportunity.

He is a role model in every sense of
the word: in terms of his devotion to
his family, his success in business and
his contributions to his ‘“‘extended fam-
ily”’ in the community.

He and his wife Maryellen, whom he
describes as the only girlfriend he ever
had, have been married for 19 years and
have five children.

Umberto Fedeli is indeed a remark-
able American of the highest integrity
in both his personal and professional
life. He has made many outstanding
contributions to the Italian American
community, to his local community
and to America.

I am proud to recognize my friend,
Umberto P. Fedeli and congratulate
him on this wonderful honor.

Mr. HAGEL. Mr. President, | rise to
express my sympathy over the loss of
Daniel Bader, a fellow Nebraskan and
staff sergeant in the United States
Army. Sergeant Bader was Kkilled on
November 2 near Fallujah, lraq when
the Chinook helicopter he was aboard
was shot down. Sergeant Bader was one
of 15 soldiers killed and 25 wounded en
route to the United States for two
weeks of leave. He was 28 years old.

Sergeant Bader served in the 3rd Ar-
mored Cavalry, Tiger Squadron, based
in Fort Carson, CO. He was deployed to
Iraq on April 4, 2003.

A York, NE, native, Sergeant Bader
was a dedicated soldier who was com-
mitted to his family and country. He
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joined the military shortly after grad-
uating from high school and ‘‘abso-
lutely loved” his career in the Army,
said his wife, Tiffany. In addition to his
wife, Sergeant Bader leaves behind a
14-month-old daughter, Taryn
Makenzie. Our thoughts and prayers
are with them both at this difficult
time.

Sergeant Bader and thousands of
brave American service men and
women confront danger every day in
Iraqg. Their tremendous risks and sac-
rifices must never be taken fro grant-
ed. For his service, bravery, and sac-
rifice, I ask my colleagues to join me
and all Americans in honoring SGT
Daniel Bader.

———

TRIBUTE TO DR. PHILLIP
BOARDMAN

Mr. REID. Mr. President, | rise today
to congratulate Dr. Phillip Boardman
on his selection as Nevada Professor of
the Year by the Council for Advance-
ment and Support of Education and the
Carnegie Foundation for the Advance-
ment of Teaching.

As someone whose life was trans-
formed by education, | understand the
importance of recognizing the work of
good teachers, and | consider it an
honor to speak today of Dr.
Boardman’s dedication to teaching and
commitment to his students.

This award is a major accomplish-
ment. The Professor of the Year
Awards are the only national awards to
recognize college and university profes-
sors for their teaching skills. But this
is by no means the first time Dr.
Boardman has been honored for his
great gift as a teacher. He has pre-
viously received awards from the Uni-
versity of Nevada and the State of Ne-
vada Regents.

A Professor of English and the Chair
of Core Humanities at the University
of Nevada, Reno, UNR, Dr. Boardman is
an expert on English and Renaissance
literature and has taught for three dec-
ades at UNR. Throughout his career he
has taught courses on Shakespeare,
C.S. Lewis, the Bible, medieval Ilit-
erature, linguistics, and composition.

Dr. Boardman’s contributions to
teaching have not been limited to the
university classroom. He has also de-
livered scores of presentations to high
school classes, senior centers and li-
braries. He was the executive co-pro-
ducer of the The Western Tradition
Lectures, a videotaped series of nine
lectures by UNR instructors.

Dr. Boardman has also made substan-
tial contributions to scholarship. Not
only has he edited books and written
numerous articles and reviews, he well
soon complete his major 25-year
project, The Arthurian Annals: The
Tradition in English from the Begin-
nings to 2000.

Despite his strong commitment to
his teaching and scholarly responsibil-
ities, Dr. Boardman also finds time to
assist his colleagues in their develop-
ment as instructors. He was the author
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of a successful National Endowment for
the Humanities Challenge Grant,
matched during 1994-1998, to establish
an endowment fund to support teacher
stipends and faculty development at
UNR. He has also written several arti-
cles on how to approach teaching me-
dieval literature and culture.

Dr. Boardman has led a distinguished
career in an important and noble pro-
fession. Please join me in congratu-
lating him on his selection as the Ne-
vada Professor of the Year.

————
LOCAL LAW ENFORCEMENT ACT
OF 2003
Mr. SMITH. Mr. President, | rise

today to speak about the need for hate
crimes legislation. On May 1, 2003, Sen-
ator KENNEDY and | introduced the
Local Law Enforcement Enhancement
Act, a bill that would add new cat-
egories to current hate crimes law,
sending a signal that violence of any
kind is unacceptable to our society.

Gregory Beauchamp, a 2l-year old
gay male, was the last homicide victim
of 2002 in Cincinnati, OH. On December
31, Mr. Beauchamp was headed to a
nightclub to ring in the New Year with
friends. At about 9 p.m. a blue Cadillac
pulled up alongside them, and the four
or five African American men inside
started yelling anti-gay epithets, ac-
cording to survivors of the attack.
Shots were fired from the vehicle, Kill-
ing Mr. Beauchamp. The murder was
reported as a hate crime.

I believe that Government’s first
duty is to defend its citizens, to defend
them against the harms that come out
of hate. The Local Law Enforcement
Enhancement Act is a symbol that can
become substance. | believe that by
passing this legislation and changing
current law, we can change hearts and
minds as well.

———————

THE FORD FOUNDATION AND THE
DURBAN CONFERENCE

Mr. SANTORUM. Mr. President. |
want to bring to the attention of my
colleagues troubling reports that indi-
cate one of America’s leading philan-
thropic foundations has meddled in
world diplomacy in a deeply disturbing
way.

Let me say that | think my col-
leagues know very well that | have
great respect for the good works done
by America’s non-profit sector, includ-
ing philanthropic foundations. So
much respect, in fact, that, as my col-
leagues know, I am working with some
of them to get a conference committee
to convene with the other body so that
we can complete work on the CARE
Act and provide a range of incentives
that would boost contributions to char-
ities and foundations at a time of great
need.

And so it pains me that | must come
to the floor today to apprise my col-
leagues of allegations that have been
reported with regard to some of the ac-
tivities of one of America’s leading
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foundations, the Ford Foundation. The
reports—published initially by the
Jewish Telegraphic newswire service
and picked up by many newspapers
around the country and in this week’s
New Republic magazine—describe how
the Ford Foundation gave million of
dollars to dozen of Palestinian organi-
zations that have been in the forefront
of the anti—semitic and anti-Israel
campaign that is ongoing around the
world.

In particular, these reports describe
how the Ford Foundation funded Pales-
tinian non-governmental organiza-
tions, NGOs, that were responsible for
transforming the 2001 United Nations
Conference on Racism held in Durban,
South Africa into a forum of virulent
anti-Semitic and anti-Israel hate. Ac-
cording to the investigation and re-
ports—which interviewed dozens of in-
dividuals and reviewed 9,000 pages of
documents—Ford contributions  fi-
nanced the development of the anti-
Israel strategy and its public relations
strategy for dissemination.

Accroding to the reports, Ford has
extended more than $35 million in
grants to more than 270 Arab and Pal-
estinian NGOs in the 2001-01 period
alone, and since the 1950s, Ford has dis-
tributed nearly $200 million to Arab
and Islamic NGOs in the Mideast, and
many Palestinian operatives who were
involved in the Durban Conference
admit that ““Ford has made it possible
for us to do much of our work’ and
that ““Our biggest donations come, of
course, from Ford.”’

At least two groups identified in the
news reports—the Palestinians Com-
mittee for the Protection of Human
Rights and the Environment and the
Palestinian NGO Network—received
more than $2.5 million from Ford in the
last few years and were key players in
hijacking the agenda of the Durban
conference.

And let me just remind my col-
leagues how badly the Durban con-
ference was hijacked. It was so bad
that Secretary of State Powell de-
clared the conference to be *“‘a trans-
parent attempt to delegitimize the
moral argument for Israel’s existence,”’
and Secretary Powell withdrew our
country’s delegation from participa-
tion.

As The New Republic’s editor in chief
writes—‘‘the Ford Foundation’s
reckless generously is empowering for-
eign haters and apologists for Killers.”

In fairness, the Ford Foundation has
denied the charges made in these re-
ports. Ford’s vice president has said
that his institution was ‘‘shocked by
the extremist rhetoric of some partici-
pants on Israeli-Palestinian issues.”
Moreover, Ford has said that it shares
our government’s commitment to “‘en-
sure that grant funds are not diverted
for terrorist and other purposes.”

| appreciate these statements by
Ford, but | don’t believe they have put
this matter to rest. The news reports
are too specific and well documented to
be dismissed by such generalities.
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Fellow senators, we are in a war
against terrorism and those who hate
us and those who hate Israel are very
often one and the same. We, of course,
are responsible for ensuring that gov-
ernment funds we distribute as foreign
aid are serving our national security
interests and those of our allies. But
what | think these reports have
brought to our attention is that there
are other entities out there, founda-
tions, and not just of the sort that are
part of extremist communities whose
clear purpose is to channel funds to the
terrorists and against whom the Treas-
ury Department is moving aggressively
and indictments are being handed down
but well known, respected foundations
can undermine our policies and activi-
ties by making an end run and sup-
porting those with whom we deeply dis-
agree,

As a member of the Finance Com-
mittee, | am going to be asking Chair-
man GRASSLEY that the committee
look into this more deeply and again
review the controls we have in place
for foundation activities and grant
overseas.

————

VOLUNTEERS ARE ESSENTIAL TO
VA

Mr. GRAHAM of Florida. Mr. Presi-
dent, the Department of Veterans Af-
fairs, VA, has some of the most dedi-
cated volunteers in the country, and
today | would like to shine a light on
those at the Gainesville VA Medical
Center, VAMC, in my home State of
Florida.

The Malcolm Randall VAMC in
Gainesville is a tertiary care facility
that specializes in an array of services
including cardiology, neurosurgery,
and nursing home care. With its sym-
biotic relationship to the University of
Florida, it is also an active teaching
hospital. In 2002, the hospital had
388,471 outpatient visits, and it con-
tinues to draw hundreds of volunteers.
The hospital currently has over 800 reg-
istered volunteers.

The Gainesville Sun profiled some of
these selfless individuals and their
commitment to service at the VAMC.
Included among these volunteers was
an 82-year-old widow named Dorothy
“Dot”’ Caldwell. The article described
how every Tuesday, Dot leaves her
home at 3:30 in the morning to make
the 1-hour drive to the medical center
and then spends 10 hours there. She
makes this 100-mile round trip every
week so she can repay VA for the care
if gave he husband William, a World
War Il veteran, her father, and two of
her brothers. Dot has been volun-
teering at the Gainesville VAMC for 21
years.

Each of us owes a debt of gratitude to
those who risked their lives defending
our country, and | am thankful to all
of this Nation’s hardworking, compas-
sionate volunteers for helping to repay
that debt. | am especially proud that
such shining examples of this kind of
service hail from my own State, one
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that is so highly populated with vet-
erans.

I ask unanimous consent that the ar-
ticle from the Gainesville Sun high-
lighting the work of these volunteers,
as well as the complete list of volun-
teers who work at the Gainesville
VAMC be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Gainesville Sun, Sept. 25, 2003]

HOSPITAL ANGELS
(By Julie Garrett)

At a time when friends and loved ones are
serving our country overseas and when cuts
to veterans’ benefits are taking place back
home, one way we can support veterans is by
taking care of those who need us here in the
states.

Dorothy ‘Dot Caldwell has given more
than 20,500 hours of volunteer time to the
Malcom Randall VA Medical Center in
Gainesville. That’s the equivalent of a full-
time job for more than 10 years.

Every Tuesday morning, she rises at 2:30
a.m. (““God wakes me up. | don’t need an
alarm clock.””) so that she can be on the road
by 3:30 a.m. to make the one-hour trip to
Gainesville from her home in Old Town—a
100-mile round-trip drive. She’ll volunteer 10
hours, then start home at about 2:30 p.m.
She’s 82.

“It’s kind of special to see a vet smile at
you when you come in and just pat him on
the arm or hand him something,” says
Caldwell. “That look of gratitude on their
faces. They light up. They look at us as fam-
ily.”

Caldwell started volunteering at the VA 21
years ago after her husband, William, a com-
bat engineer during World War |1, underwent
heart surgery.

“l saw the volunteers running around and
I said, ‘When you get out of this hospital,
we’re gonna repay. We’re gonna volunteer.’
He said, ‘Like hell I am.”””

But she prevailed, fueled by the fact that
William, her father and two of her brothers
were veterans who received medical care
through the VA. “So I'm trying to pay
back,’”” she says.

Her own health is good. William died of
cancer 10 years ago after the couple were
married for 53 years.

“Volunteering is keeping me young. God is
rewarding me,”” she says. ‘““You see veterans
here a lot younger than | am and they can’t
even feed themselves.”

The Gainesville VA had 388,471 outpatient
visits in fiscal year 2002, said John Pickens,
public affairs officer for the North Florida
South Georgia Veteran’s Health System.

And last year, more than 800 volunteers
gave more than 80,000 hours at the VA Med-
ical Center in Gainesville, says Julie Baker,
chief of voluntary services.

The youngest volunteers are 13, the eldest
is 88, with a 50-50 split between male and fe-
male volunteers, Baker says.

The entire VA orientation takes about
three hours and consists of watching a short
video and meeting with Baker.

Volunteers perform clerical duties, staff
the information desk, transport patients to
appointments in departments around the
hospital and make hospitality visits. In the
pharmacy, they open and sort mail.

Groups from organizations such as the
American Legion and Veterans of Foreign
Wars serve coffee and doughnuts in the out-
patient clinics’ reception areas.

“It’s a great PR tool for us,” says Baker.
“This is a great way for a group to volunteer
together.”
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During the holidays, the VA encourages
people to sing Christmas carols to patients.
You need to coordinate your visit through
the Voluntary Services office, but Baker
says it tends to be easier to set up a visit at
the VA than at other hospitals.

Students planning careers in medicine can
get their feet wet by volunteering at the VA.
They observe in the emergency room, sur-
gical unit and intensive care unit, take
specimens to labs, answer phones and stock
supplies.

Helena Chapman, a 22-year-old University
of Florida graduate student in public health,
began volunteering at the VA through the
teen volunteer program as a 15-year-old Oak
Hall student.

At first, she volunteered through the rec-
reational therapy department, playing bingo
with the veterans on Saturdays. From there,
she proceeded to the ICU, where she helped
with bedside stocking.

The nurses took her under their wing when
they saw she was a serious, consistent and
responsible volunteer. It wasn’t long before
she was drawn to medicine as a career
choice.

On the lighter side, Chapman plays piano
for the VA’s nursing home patients—there’s
a nursing home onsite—and paints the nails
of female veterans.

“1 like to pamper them,”” she said. ““Every-
one has a story to tell. | love ’em.”

Chapman was awarded the Disabled Amer-
ican Veterans’ $5,000 National Commander
Youth Scholarship for 2002 for her volun-
teering and plans to become a physician fo-
cusing on geriatric medicine. Despite the de-
mands of graduate school, she still volun-
teers at least three hours a week, sometimes
up to 10.

Baker says the VA’s teenage volunteer pro-
gram is growing in popularity as schools re-
quire community service for graduation.

In the summer, young people ages 13 to 18
can volunteer two to three full days a week,
or weekdays four hours a day. The VA starts
accepting applications May 1. Slots fill
quickly.

Once teens volunteer for the summer, they
can return on school breaks and weekends to
continue volunteering, if they choose.

And finally, if you’ve had bus driver fan-
tasies all your life, you can drive a van
through the Disabled American Veterans
Driver Program. Drivers are needed to trans-
port veterans to appointments in Jackson-
ville, Ocala and Inverness. You don’t need a
special driver’s license to do this, but they
do check driving records and require a phys-
ical.

“We need more drivers. There’s always a
turnover,” says Baker.

Don Myhre, a 79-year-old retired UF pro-
fessor, started volunteering at the VA 11
years ago.

He and his wife travel a lot to visit family,
but when he’s home in Gainesville he volun-
teers about four hours a day at the VA.

He spent three years in the U.S. Army as
an X-ray technician during World War II.
The GI Bill of Rights sent him to college. He
worked as a soil chemist and retired from UF
as a meritorious professor in 1991.

“I’'m giving back something to the govern-
ment. That was a good program,’’ he says.

Myhre says he likes volunteering at the
VA and being around all sorts of people.

“It’s fun, and you get the benefit of lots of
exercise. | probably walk about 3 miles a day
here. | like to be doing something construc-
tive.”

————
HONORING THE LIFE OF CON-
GRESSMAN FRANK McCLOSKEY

Mr. BAYH. Mr. President, | rise
today to honor the life of my fellow
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Hoosier, Congressman Frank McClos-
key, who lost his battle with cancer on
Sunday, November 2. Congressman
McCloskey dedicated his life to serving
his country and our home State of In-
diana, setting an example of personal
conviction and political courage
throughout his years as a public serv-
ant.

Francis Xavier McCloskey was born
on June 12, 1939 in Philadelphia. He
earned both his undergraduate and law
degrees at Indiana University in
Bloomington, where he would Ilater
serve as mayor for three terms, fol-
lowing 4 years in the Air Force and a
brief career as a newspaper reporter.
During his time as mayor, McCloskey
transformed Bloomington politics with
his new style of leadership. He initi-
ated a transit service and the first di-
rect passageway through the center of
Bloomington, and oversaw the forma-
tion of city boards and commissions
dedicated to the environment, women
and human rights.

In 1982, McCloskey was elected to the
U.S. Congress from Indiana’s 8th dis-
trict. In a district known across the
Nation for its tumultuous and closely
contested races, McCloskey held his
seat to serve as Congressman for six
terms. During his time in office, Frank
McCloskey became one of the first pub-
lic servants to travel overseas and wit-
ness first hand the atrocities taking
place in Bosnia. A man of great com-
passion and conviction, Frank McClos-
key focused his career on ending the
ethnic cleansing taking place in Bosnia
during the 1990s. His dedication to the
cause continued even after he left pub-
lic office, until cancer forced him to
cancel his plans to return to Bosnia
and continue democratic reforms there.

The sense of loss to all those who
knew Congressman Frank McCloskey
is tremendous. His work in Bloom-
ington and later in Washington in-
spired a generation of Hoosiers to an-
swer the call to public service. Many of
Indian’s current political leaders owe
their start to the example set by
McCloskey, and their continued works
will serve as a lasting legacy to a man
who dedicated his life to serving oth-
ers. He is survived by his wife, Roberta
Ann Barker, and their two children,
Helen and Mark.

It is my honor to enter the name of
Congressman Frank McCloskey into
the CONGRESSIONAL RECORD.

———

ADDITIONAL STATEMENTS

HONORING MRS. CAROL KANAREK

® Mr. GRAHAM of Florida. Mr. Presi-
dent, every November organizations
throughout America recognize the spir-
it of community service with National
Philanthropy Day.

This November, | would like to take
the opportunity to congratulate an
outstanding Floridian, Mrs. Carol
Kanarek of Vero Beach, who is receiv-
ing the 2003 National Philanthropy Day
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Unsung Hero Award from the Treasure
Coast Chapter of the Association of
Fundraising Professionals.

The Unsung Hero Award is given to
an individual who has been an excep-
tional volunteer. Carol Kanarek cer-
tainly fits this description.

Carol Kanarek is a valued member of
the Vero Beach community for her
leadership, commitment, and extensive
knowledge and experience. She s
known as a coalition builder—someone
who brings people and resources to-
gether to further the goals of the orga-
nizations for whom she volunteers. She
has a true love of people, and a compas-
sion for all causes.

For more than 20 years, Mrs.
Kanarek has volunteered her time and
energy to numerous organizations in
her community including health care
organizations, religious organizations,
schools, and charities. For example,
Mrs. Kanarek has worked with the Riv-
erside Children’s Theatre, the March of
Dimes, the United Way, the Visiting
Nurses Association Hospice House, St.
Edwards School, and the Temple Beth
Shalom. This list is by no means ex-
haustive.

No project is too big or too small for
Mrs. Kanarek. From chairing the Rabbi
Selection committee at Temple Beth
Shalom to working the concession
stand at a Riverside Children’s Theatre
event, she always makes time. When
working on committees, Mr. Kanarek
is known as a consensus builder, al-
ways considering the concerns of oth-
ers when developing a solution. Her
gracious manner and gentle persistence
have made Mrs. Kanarek a valuable
asset to the many organizations of
which she is a member. Mrs. Kanarek’s
patience and tireless enthusiasm for
community service distinguish her as a
woman who places others before her-
self.

Mr. President, philanthropy is one of
defining characteristics of American
society. Service for the benefit of oth-
ers and commitment to something
greater than personal reward strength-
en our communities and neighbor-
hoods, bringing us together and im-
proving our quality of life.

I commend Carol Kanarek for her
commitment to community service,
volunteerism, and philanthropy. I am
pleased that outstanding Floridians
like Mrs. Kanarek are setting an exam-
ple for communities across our nation,
and | want to thank her for her serv-
ice.®

————

THE EXPLORING FREE
ENTERPRISE PROGRAM

® Mr. NELSON of Nebraska. Mr. Presi-
dent, over the past few years the U.S.
Senate has acted to stimulate the
American economy. This spring we
passed an economic stimulus package
to provide meaningful tax relief for
businesses and assistance for unem-
ployed workers to soften the blow of
difficult economic times. We have also
worked to approve trade agreements
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that ensure a free and fair trade mar-
ket for U.S. businesses.

As we work on these measures to im-
prove our economy today, it is equally
important to ensure that America’s
economy remains strong for the next
generation as well.

I recently joined with Chadron State
College to establish the Exploring Free
Enterprise program. This program will
focus on teaching students in elemen-
tary, middle and high school the prin-
ciples of market economics, entrepre-
neurship, personal financial success
and business ethics.

Entrepreneurship is a particularly
important skill in Nebraska. A revital-
ized rural economy requires individuals
who are able to seize upon openings in
the marketplace and expand employ-
ment opportunities.

Business ethics is another area of
great importance. | am proud to be a
part of a program that will teach our
future leaders that being honest is even
more important than making money.

In 2002 1 was honored to receive the
U.S. Chamber of Commerce Spirit of
Enterprise award. The Exploring Free
Enterprise program seeks to spread
that spirit of enterprise to a new gen-
eration of young business leaders and
entrepreneurs. It is their entrepre-
neurial spirit that will drive America’s
economic engine in a competitive
world economy.

I would like to thank Chadron State
College for the opportunity to partici-
pate in this program and especially Dr.
Rick Koza, the director of the program,
and Dr. Tom Krepel, president Chadron
State College, for their leadership.

Together, our investment in edu-
cation recognizes that while children
may only be 20 percent of our popu-
lation, that they are 100 percent of our
future.e

———

ELLIS ISLAND MEDAL OF HONOR
RECIPIENT MONTE AHUJA

® Mr. VOINOVICH. Mr. President, |
rise today to congratulate and pay
tribute to Mr. Monte Ahuja of Hunting
Valley, OH as an Ellis Island Medal of
Honor recipient.

The prestigious Ellis Island Medal of
Honor award is presented annually to
“remarkable Americans who exemplify
outstanding qualities in both their per-
sonal and professional lives,”” and ‘‘who
have distinguished themselves as citi-
zens of the United States, while con-
tinuing to preserve the richness of
their particular heritage.”” Monte
Ahuja was selected to receive this
honor in 2001.

Mr. Ahuja is a distinguished Amer-
ican who immigrated to the United
States from India in 1969. He received a
bachelor of science degree in mechan-
ical engineering in India and pursued
his graduate education at Ohio State
University where he received his mas-
ters degree in mechanical engineering.
He moved to Cleveland, OH in 1972 and
received his masters in business admin-
istration at Cleveland State University
in 1975 while working full time.
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While pursuing his MBA, Mr. Ahuja
began to dream about creating a global
parts distribution network solely dedi-
cated to providing transmission re-
builders the highest quality products
and services. He pursued his dream by
undertaking considerable research and
hard work developing his idea, and he
established Transtar Industries, Inc. in
1975.

Over the past 28 years, Transtar In-
dustries has grown from a two-person,
one-location operation to a company
with over 25 locations nationwide and
over 500 dedicated employees that serv-

ices the automotive transmission
aftermarket in over 60 countries.

Transtar Industries, Inc. is
headquartered in Cleveland, OH and

distributes the world’s largest and
most comprehensive line of automotive
transmission replacement parts and
Kits. The company’s products are the
result of proactive product research
and development. Transtar also has
outstanding business systems. Its sales
forecasting system is state-of-the art
and its level of customer service con-
sistently exceeds 95 percent. All of
Transtar’s distribution centers are
electronically linked, which makes it
possible for Transtar to ship virtually
every order the same day.

Mr. Ahuja has provided outstanding
leadership at Transtar Industries and
he has received numerous awards for
his achievements, including the Arthur
Anderson 2000 Leadership Award, the
Inside Business NEO Success Award
and the Association of Corporate
Growth Deal Makers Award.

As Governor of Ohio, | was proud to
recognize Mr. Ahuja on two occasions
as recipient of the “E” Award for Ex-
cellence in Export.

In 2002, Mr. Ahuja was chosen the
World Trade Center Cleveland Inter-
national Executive of the Year.

Monte Ahuja is also extremely in-
volved in the community and he dem-
onstrates generously his philosophy of
contributing to the community that
has given him so much.

He has a passion for education which
is demonstrated by his years of com-
mitment to his alma mater where he
began to envision and create his com-
pany. At Cleveland State University,
he has served as director of the Cleve-
land State University Foundation and
he has established the Ahuja Endowed
Scholarship Fund in business adminis-
tration and engineering.

He also established the Distinguished
Scholar in Comparative Indian and
Western Philosophy—which is so im-
portant today as we strive to appre-
ciate the richness of this country’s cul-
tural diversity.

I was so impressed with Monte’s de-
votion to education that when | was
governor of Ohio | appointed him to
Cleveland State’s Board of Trustees in
1991. From 1992 to 1998, he served with
distinction as chairman of the Board of
Trustees.

He also served as chairman of the
Cleveland State University Task Force,
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part of a statewide project | initiated
as governor of Ohio, the “Ohio Task
Force for Managing Future Higher
Education in the State of Ohio” to
challenge the universities to conduct
private sector management audits to
work harder and smarter and do more
with less. Under Monte Ahuja’s leader-
ship, Cleveland State University’s
audit was one of the best in the State
and saved the University $8.5 million a
year.

Monte Ahuja’s commitment to edu-
cation is relentless and he has dedi-
cated himself to the advancement of
quality education at Cleveland State
and in Ohio.

He is the embodiment of the achieve-
ments that a quality education can
help facilitate. In 1990, Mr. Ahuja was
named one of Cleveland State Univer-
sity’s 25 most distinguished alumni. In
1999, he received Harvard University
Business School’s Dively Award and
that same year his alma mater recog-
nized him again by naming the Busi-
ness School building at Cleveland
State University Monte Ahuja Hall.

Mr. Ahuja has served on the boards of
many civic, business and philanthropic
organizations, including the Greater
Cleveland Roundtable, The National
Conference, World Trade Center Advi-
sory Council, and Ohio Export Pro-
motion and Trade Council.

Currently, Mr. Ahuja serves on the
boards of the Cleveland Cuyahoga
County Port Authority, University
Hospitals of Cleveland, Greater Cleve-
land Growth Association, United Way,
WVI1Z/PBS, Enterprise Development,
Inc., and the Cleveland Council on
World Affairs.

In addition to his significant con-
tributions to the community, Monte
has a wonderful sense of family. He is
a loving husband to Usha, his wife of 30
years, a tremendous father to his two
daughters and a caring son.

Monte Ahuja is a remarkable Amer-
ican and someone | am privileged to
call friend. He has the highest integ-
rity in both his personal and profes-
sional life and he has made many out-
standing contributions to the Asian In-
dian community, to his local commu-
nity in Cleveland, OH and to American
society.

I am proud to recognize my friend
Monte Ahuja and congratulate him on
this wonderful honor.e

———
MESSAGES FROM THE PRESIDENT

Messages from the President of the
United States were communicated to
the Senate by Ms. Evans, one of his
secretaries.

————
EXECUTIVE MESSAGES REFERRED

As In executive session the Presiding
Officer laid before the Senate messages
from the President of the United
States submitting sundry nominations
and a treaty which were referred to the
appropriate committees.

(The nominations received today are
printed at the end of the Senate pro-
ceedings.)
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MESSAGES FROM THE HOUSE

At 3:.01 p.m., a message from the
House of Representatives, delivered by
Mr. Hays, one of its reading clerks, an-
nounced that the House has passed the
following bills, in which it requests the
concurrence of the Senate:

H.R. 506. An act to provide for the protec-
tion of archaeological sites in the Galisteo
Basin in New Mexico, and for other purposes.

H.R. 982. An act to clarify the tax treat-
ment of bonds and other obligations issued
by the Government of American Samoa.

H.R. 2438. An act to designate the facility
of the United States Postal Service located
at 115 West Pine Street in Hattiesburg, Mis-
sissippi, as the “Major Henry A. Commiskey,
Sr. Post Office Building”.

H.R. 2766. An act to direct the Secretary of
Agriculture to exchange certain lands in the
Arapaho and Roosevelt National Forests in
the State of Colorado.

H.R. 3029. An act to designate the facility
of the United States Postal Service located
at 255 North Main Street in Jonesboro, Geor-
gia, as the “S. Truett Cathy Post Office
Building”.

H.R. 3118. An act to designate the Orville
Wright Federal Building and the Wilbur
Wright Federal Building in Washington, Dis-
trict of Columbia.

H.R. 3166. An act to designate the facility
of the United States Postal Service located
at 57 Old Tappan Road in Tappan, New York,
as the ““John G. Dow Post Office Building”.

The message also announced that the
House has agreed to the following con-
current resolutions, in which it re-
quests the concurrence of the Senate:

H. Con. Res. 94. Concurrent resolution ex-
pressing the sense of the Congress that com-
munity inclusion and enhanced lives for in-
dividuals with mental retardation or other
developmental disabilities is at serious risk
because of the crisis in recruiting and retain-
ing direct support professionals, which im-
pedes the availability of a stable, quality di-
rect support workforce.

H. Con. Res. 176. Concurrent resolution
supporting the goals and ideals of Financial
Planning Week, recognizing the significant
impact of sound financial planning on
achieving life’s goals, and honoring Amer-
ican families and the financial planning pro-
fession for their adherence and dedication to
the financial planning process.

H. Con. Res. 237. Concurrent resolution
honoring the late Rick Lupe, lead forestry
technician for the Bureau of Indian Affairs
Fort Apache Agency, for his dedication and
service to the United States and for his es-
sential service in fighting wildfires and pro-
tecting the environment and communities of
Arizona.

H. Con. Res. 262. Concurrent resolution ex-
pressing the sense of the Congress in support
of the National Anthem ‘SingAmerica”
project.

H. Con. Res. 280. Concurrent resolution rec-
ognizing the National Stone, Sand & Gravel
Association for reaching its 100th Anniver-
sary, and for the many vital contributions of
its members to the Nation’s economy and to
improving the quality of life through the
constantly expanding roles stone, sand, and
gravel serve in Nation’s everyday life.

The message further announced that
the House has disagreed to the amend-
ment of the Senate to the bill (H.R.
2800) making appropriations for foreign
operations, export financing, and
relaed programs for the fiscal year end-
ing September 30, 2004, and for other
purposes, and asks for a conference
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with the Senate on the disagreeing
votes of the two Houses thereon; and
appoints the following members as the
managers of the conference on the part
of the House: Mr. KOLBE, Mr. KNOLLEN-
BERG, Mr. LEwis of California, Mr.
WICKER, Mr. BONILLA, Mr. VITTER, Mr.
KIRK, Mr. CRENSHAW, Mr. YOUNG of
Florida, Mrs. LOWEY, Mr. JACKSON of Il-
linois, Ms. KILPATRICK, Mr. ROTHMAN,
Ms. KAPTUR, and Mr. OBEY.

The message also announced that the
House has passed the following bill,
without amendment:

S. 677. An act to revise the boundary of the
Black Canyon of the Gunnison National
Park and Gunnison Gorge National Con-
servation Area in the State of Colorado, and
for other purposes.

S. 924. An act to authorize the exchange of
lands between an Alaska Native Village Cor-
poration and the Department of the Interior,
and for other purposes.

The message further announced that
the House has passed the following bill,
with an amendment:

S. 313. An act to amend the Federal Food,
Drug, and Cosmetic Act to establish a pro-
gram of fees relating to animal drugs.

At 6:26 p.m., a message from the
House of Representatives, delivered by
Ms. Niland, one of its reading clerks,
announced that the House has passed
the following joint resolution, in which
it requests the concurrence of the Sen-
ate:

H.J. Res. 76. Joint resolution making fur-
ther continuing appropriations for the fiscal
year 2004, and for other purposes.

The message also announced that the
House has agreed to the report of the
committee of conference on the dis-
agreeing votes of the two Houses on
the amendment of the Senate to the
bill (H.R. 2559) making appropriations
for military construction, family hous-
ing, and base realignment and closure
for the Department of Defense for the
fiscal year ending September 30, 2004,
and for other purposes.

————
MEASURES REFERRED

The following bills were read the first
and the second times by unanimous
consent, and referred as indicated:

H.R. 982. An act to clarify the tax treat-
ment of bonds and other obligations issued
by the Government of American Samoa; to
the Committee on Finance.

H.R. 2438. An act to designate the facility
of the United States Postal Service located
at 115 West Pine Street in Hattiesburg, Mis-
sissippi, as the ‘““Major Henry A. Commiskey,
Sr. Post Office Building’’; to the Committee
on Governmental Affairs.

H.R. 2766. An act to direct the Secretary of
Agriculture to exchange certain lands in the
Arapaho and Roosevelt National Forests in
the State of Colorado; to the Committee on
Energy and Natural Resources.

H.R. 3029. An act to designate the facility
of the United States Postal Service located
at 255 North Main Street in Jonesboro, Geor-
gia, as the “S. Truett Cathy Post Office
Building’’; to the Committee on Govern-
mental Affairs.

H.R. 3118. An act to designate the Orville
Wright Federal Building and the Wilbur
Wright Federal Building in Washington, Dis-
trict of Columbia; to the Committee on En-
vironment and Public Works.
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The following concurrent resolutions
were read, and referred as indicated:

H. Con. Res. 94. Concurrent resolution ex-
pressing the sense of the Congress that com-
munity inclusion and enhanced lives for in-
dividuals with mental retardation or other
developmental disabilities is at serious risk
because of the crisis in recruiting and retain-
ing direct support professionals, which im-
pedes the availability of a stable, quality di-
rect support workforce; to the Committee on
Health, Education, Labor, and Pensions.

H. Con. Res. 176. Concurrent resolution
supporting the goals and ideals of Financial
Planning Week, recognizing the significant
impact of sound financial planning on
achieving life’s goals, and honoring Amer-
ican families and the financial planning pro-
fession for their adherence and dedication to
the financial planning process; to the Com-
mittee on Banking, Housing, and Urban Af-
fairs.

H. Con. Res. 237. Concurrent resolution
honoring the late Rick Lupe, lead forestry
technician for the Bureau of Indian Affairs
Fort Apache Agency, for his dedication and
service to the United States and for his es-
sential service in fighting wildfires and pro-
tecting the environment and communities of
Arizona; to the Committee on Indian Affairs.

H. Con. Res. 262. Concurrent resolution ex-
pressing the sense of the Congress in support
of the National Anthem ‘SingAmerica”
project; to the Committee on the Judiciary.

H. Con. Res. 280. Concurrent resolution rec-
ognizing the National Stone, Sand & Gravel
Association for reaching its 100th Anniver-
sary, and for the many vital contributions of
its members to the Nation’s economy and to
improving the quality of life through the
constantly expanding roles stone, sand, and
gravel serve in the Nation’s everyday life; to
the Committee on the Judiciary.

———

MEASURES PLACED ON THE
CALENDAR

The following bills were read the first
and second times by unanimous con-
sent, and placed on the calendar:

H.R. 506. An act to provide for the protec-
tion of archaeological sites in the Galisteo
Basin in New Mexico, and for other purposes.

H.R. 3166. An act to designate the facility
of the United States Postal Service located
at 57 Old Tappan Road in Tappan, New York,
as the ““John G. Dow Post Office Building”.

———————

EXECUTIVE AND OTHER
COMMUNICATIONS

The following communications were
laid before the Senate, together with
accompanying papers, reports, and doc-
uments, and were referred as indicated:

EC-5034. A communication from the Sec-
retary of Homeland Security, transmitting,
the 5-year business plan for the Coast Guard
Yard as directed by the Department of
Transportation and Related Agencies Appro-
priations Bill 2002; to the Committee on
Commerce, Science, and Transportation.

EC-5035. A communication from the Sec-
retary of Homeland Security, transmitting,
pursuant to law, a report relative to the use
of the Coast Guard Housing Authorities; to
the Committee on Commerce, Science, and
Transportation.

EC-5036. A communication from the Acting
Director, Office of Sustainable Fisheries, Na-
tional Marine Fisheries Service, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘““Prohibition of Directed Fishing for
Pollock in Statistical Area 630 of the Gulf of
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Alaska’ received on October 30, 2003; to the
Committee on Commerce, Science, and
Transportation.

EC-5037. A communication from the Acting
Director, Office of Sustainable Fisheries, Na-
tional Marine Fisheries Service, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘““Fisheries of the Northeastern United
States; Atlantic Mackerel, Squid, and
Butterfish Fisheries; Closure’ (1D090503B) re-
ceived on October 30, 2003; to the Committee
on Commerce, Science, and Transportation.

EC-5038. A communication from the Acting
Director, Office of Sustainable Fisheries, Na-
tional Marine Fisheries Service, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘““Closure of Directed Fishing for Atka
Mackerel in the Western Aleutian District of
the Bering Sea and Aleutian Islands Manage-
ment Area’ received on October 30, 2003; to
the Committee on Commerce, Science, and
Transportation.

EC-5039. A communication from the Acting
Director, Office of Sustainable Fisheries, Na-
tional Marine Fisheries Service, transmit-
ting, pursuant to law, the report of a rule en-
titled “‘Closure; Prohibition of Directed
Fishing for Pacific Cod in the Central Gulf
Offshore in the Gulf of Alaska’ received on
October 30, 2003; to the Committee on Com-
merce, Science, and Transportation.

EC-5040. A communication from the Acting
Director, Office of Sustainable Fisheries, Na-
tional Marine Fisheries Service, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘““Prohibition of Directed Fishing for
Pollock in Statistical Area 610 of the Gulf of
Alaska’ received on October 30, 2003; to the
Committee on Commerce, Science, and
Transportation.

EC-5041. A communication from the Acting
Director, Office of Sustainable Fisheries, Na-
tional Marine Fisheries Service, transmit-
ting, pursuant to law, the report of a rule en-
titled “Atlantic Highly Migratory Species;
Atlantic Bluefin Tuna Retention Limit Ad-
justment’” (1D092403C) received on October
30, 2003; to the Committee on Commerce,
Science, and Transportation.

EC-5042. A communication from the Acting
Director, Office of Sustainable Fisheries, Na-
tional Marine Fisheries Service, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘““Reopening Directed Fishing for Pa-
cific Cod by Vessels Catching Pacific Cod for
Processing by the Offshore Component in the
Central Regulatory Area of the Gulf of Alas-
ka for 48 Hours’’ received on October 30, 2003;
to the Committee on Commerce, Science,
and Transportation.

EC-5043. A communication from the Acting
Director, Office of Sustainable Fisheries, Na-
tional Marine Fisheries Service, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘“Reopening Directed Fishing for Pol-
lock in Statistical Area 630 of the Gulf of
Alaska’ received on October 30, 2003; to the
Committee on Commerce, Science, and
Transportation.

EC-5044. A communication from the Dep-
uty Assistant Administrator for Regulatory
Programs, Office of Sustainable Fisheries,
National Marine Fisheries Service, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘““Magnuson Act Provisions; Fisheries
Off West Coast States and in the Western Pa-
cific; Pacific Coast Groundfish Fishery; An-
nual Specification Groundfish Fishery Man-
agement Measures; Emergency Rule; Correc-
tions” (RIN0648-ARA47) received on October
30, 2003; to the Committee on Commerce,
Science, and Transportation.

EC-5045. A communication from the Dep-
uty Assistant Administrator for Regulatory
Programs, Office of Sustainable Fisheries,
National Marine Fisheries Service, transmit-
ting, pursuant to law, the report of a rule en-
titled “Fisheries off West Coast States and
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in the Western Pacific; Coastal Pelagic Spe-
cies Fisheries; Annual Specifications; Pacific
Mackerel Fishery’” (RIN0648-AP43) received
on October 30, 2003; to the Committee on
Commerce, Science, and Transportation.

EC-5046. A communication from the Dep-
uty Assistant Administrator for Regulatory
Programs, Office of Sustainable Fisheries,
National Marine Fisheries Service, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘“Weakfish Fishery; increases the inci-
dental catch allowance for weakfish caught
in the Exclusive Economic Zone (EEZ) from
150 Ib to no more than 300 Ib per day or trip,
whichever is longer in duration, and removes
Connecticut from the list of states where
commercially caught weakfish from the EEZ
can be landed” (RIN0648-AR11) received on
October 30, 2003; to the Committee on Com-
merce, Science, and Transportation.

EC-5047. A communication from the Dep-
uty Assistant Administrator for Regulatory
Programs, Office of Sustainable Fisheries,
National Marine Fisheries Service, transmit-
ting, pursuant to law, the report of a rule en-
titled ““Final Rule to Implement a Fishery
Management Plan for Pelagic Sargassum
Habitat of the South Atlantic Region”
(RINO0648-AN87) received on October 30, 2003;
to the Committee on Commerce, Science,
and Transportation.

EC-5048. A communication from the Assist-
ant Administrator, Office of Sustainable
Fisheries, National Marine Fisheries Serv-
ice, transmitting, pursuant to law, the re-
port of a rule entitled ‘“‘Atlantic Highly Mi-
gratory Species; Atlantic Bluefin Tuna
Quota Specifications, General Category Ef-
fort Controls and Permit Revisions”
(RINO0648-AQ38) received on October 30, 2003;
to the Committee on Commerce, Science,
and Transportation.

EC-5049. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘“Airworthiness Directives:
Boeing Model 727-200 Series Airplanes”
(RIN2120-AA64) received on October 29, 2003;
to the Committee on Commerce, Science,
and Transportation.

EC-5050. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘“Airworthiness Directives:
Pratt and Whitney PW40000 Series Turbofan
Engines Correction” (RIN2120-AA64) received
on October 29, 2003; to the Committee on
Commerce, Science, and Transportation.

EC-5051. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘““Airworthiness Directives:
McDonnell Douglas Model DC-8-11, -12, -21,
31, -32, -33, -41, -42, -43, -50, -54, -F55, -60, -70,
and -70F Series Airplaines” (RIN2120-AA64)
received on October 29, 2003; to the Com-
mittee on Commerce, Science, and Transpor-
tation.

EC-5052. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘“Airworthiness Directives:
PILATUS Aircraft Ltd. Model PC-7 Air-
planes’” (RIN2120-AA64) received on October
29, 2003; to the Committee on Commerce,
Science, and Transportation.

EC-5053. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘“Airworthiness Directives:
Pratt and Whitney Canada Models PW 118 ,
PW120, PW120A, PW121 Turboprop Engines”
(RIN2120-AA64) received on October 29, 2003;
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to the Committee on Commerce, Science,
and Transportation.

EC-5054. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘“Airworthiness Directives:
Boeing Model 737-400, 500, 600, 700, and 800 Se-
ries Airplanes” (RIN2120-AA64) received on
October 29, 2003; to the Committee on Com-
merce, Science, and Transportation.

EC-5055. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled “Airworthiness Directives:
Bombardier Model C1-600-2B19 (Regional Jet
Series 100 & 400) Airplanes’™ (RIN2120-AA64)
received on October 29, 2003; to the Com-
mittee on Commerce, Science, and Transpor-
tation.

EC-5056. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘“‘Airworthiness Directives:
Saab Model SAAB 2000 Series Airplanes’”
(RIN2120-AA64) received on October 29, 2003;
to the Committee on Commerce, Science,
and Transportation.

EC-5057. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘“‘Airworthiness Directives:
Boeing Model 747SP, 747SR, 747-100, 200, and
300 Series Airplanes; Equipped with Pratt
and Whitney Model JT9D-3, -7, and 7Q Series
Engines and Model Jt9D-7R4G2 Engines’”’
(RIN2120-AA64) received on October 29, 2003;
to the Committee on Commerce, Science,
and Transportation.

EC-5058. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled “Airworthiness Directives:
Eurocopter France Model AS 350B3, SA-365N,
Ni, AS-3656N2, AS365N3, and EC155B Heli-
copters” (RIN2120-AA64) received on October
29, 2003; to the Committee on Commerce,
Science, and Transportation.

EC—-5059. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘““Airworthiness Directives:
General Electric Company CF6-6 Series Tur-
bofan Engines’” (RIN2120-AA64) received on
October 29, 2003; to the Committee on Com-
merce, Science, and Transportation.

EC-5060. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘“‘Airworthiness Directives:
Eurocopter Deutchland GmbH Model EC135 ,
P1, P2, T1, and T2 Helicopters” (RIN2120-
AAG64) received on October 29, 2003; to the
Committee on Commerce, Science, and
Transportation.

EC-5061. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘“‘Airworthiness Directives:
Dirnier Model 328-300 Series Airplanes
Equipped with Certain Pratt and Whitney
PW306B Engines Nacelles” (RIN2120-AA64)
received on October 29, 2003; to the Com-
mittee on Commerce, Science, and Transpor-
tation.

EC-5062. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘“Airworthiness Directives:
General Electric Company CF34-3A1, -3B ,
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and 3B1 Turbofan Engines” (RIN2120-AA64)
received on October 29, 2003; to the Com-
mittee on Commerce, Science, and Transpor-
tation.

EC-5063. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘“Airworthiness Directives:
Univair Aircraft Corporation Models Alon
A2-A and A2-A; ERCO 415-C, 415CD, 415D,
415E, and 415G; Forney f-1, and F-1A, and
Mooney M10 Airplanes” (RIN2120-AA64) re-
ceived on October 29, 2003; to the Committee
on Commerce, Science, and Transportation.

EC-5064. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Airworthiness Directives:
Raytheon Aircraft Company 90, 100, and 200
Airplanes’” (RIN2120-AA64) received on Octo-
ber 29, 2003; to the Committee on Commerce,
Science, and Transportation.

EC-5065. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Airworthiness Directives:
Empresa Brasileira de Aeronautica S.A.
(EMBRAER) Moedl EMB-135 and 145 Series
Airplanes” (RIN2120-AA64) received on Octo-
ber 29, 2003; to the Committee on Commerce,
Science, and Transportation.

EC-5066. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ““Modification of Class E Air-
space: Beatrice, NE; Doc. No. 03-ACE-59”
(RIN2120-AA66) received on October 29, 2003;
to the Committee on Commerce, Science,
and Transportation.

EC-5067. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ““Modification of Class E Air-
space: Cedar Rapids, IA; Doc. No. 4-ACE-42"
(RIN2120-AA66) received on October 29, 2003;
to the Committee on Commerce, Science,
and Transportation.

EC-5068. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘““Modification of Class E Air-
space: Seaward, NE; Doc. No. 03-ACE-61""
(RIN2120-AA66) received on October 29, 2003;
to the Committee on Commerce, Science,
and Transportation.

EC-5069. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘“Modification of Class E Air-
space: Wayne, NE; Doc. No. 03-ACE-60"
(RIN2120-AA66) received on October 29, 2003;
to the Committee on Commerce, Science,
and Transportation.

EC-5070. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘““Modification of Class E Air-
space: Cedar Rapids, IA; Doc. No. 03-ACE-42"’
(RIN2120-AA66) received on October 29, 2003;
to the Committee on Commerce, Science,
and Transportation.

EC-5071. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘“Modification of Class E Air-
space: Fort Leonard Wood, MO; Doc. No. 03—
ACE-27" (RIN2120-AA66) received on October
29, 2003; to the Committee on Commerce,
Science, and Transportation.
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EC-5072. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ““Modification of Class E Air-
space: Centerville, IA; Doc. No. 03-ACE-66"’
(RIN2120-AA66) received on October 29, 2003;
to the Committee on Commerce, Science,
and Transportation.

EC-5073. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘““Modification of Class E Air-
space: Meade, KS; Doc. No. 03-ACE-65"
(RIN2120-AA66) received on October 29, 2003;
to the Committee on Commerce, Science,
and Transportation.

EC-5074. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘““Modification of Class E Air-
space: Seward, NE; Doc. No. 03-ACE-61"
(RIN2120-AA66) received on October 29, 2003;
to the Committee on Commerce, Science,
and Transportation.

EC-5075. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘““Modification of Class E Air-
space: Sullivan, MO; Doc. No. 03-ACE-63"’
(RIN2120-AA66) received on October 29, 2003;
to the Committee on Commerce, Science,
and Transportation.

EC-5076. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘““Modification of Class E Air-
space: Aurora, MO; Correction Doc. No. 03-
ACE-58" (RIN2120-AA66) received on October
29, 2003; to the Committee on Commerce,
Science, and Transportation.

EC-5077. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘““Modification of Class E Air-
space: Lee’s Summit, MO; Doc. No. 03-ACE-
64" (RIN2120-AA66) received on October 29,
2003; to the Committee on Commerce,
Science, and Transportation.

EC-5078. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled “Establishment of Class E
Airspace: lguigig, AK; Doc. No. 03-AAL-06"’
(RIN2120-AA66) received on October 29, 2003;
to the Committee on Commerce, Science,
and Transportation.

EC-5079. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘“‘Establishment of Class E
Airspace: Nelson Lagoon, AK; Doc. No. 03-
AAL-5" (RIN2120-AA66) received on October
29, 2003; to the Committee on Commerce,
Science, and Transportation.

EC-5080. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled “Establishment of Class E
Airspace: Pilot Point, AK; Doc. No. 03-AAL-
4’ (RIN2120-AA66) received on October 29,
2003; to the Committee on Commerce,
Science, and Transportation.

EC-5081. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘“‘Standard Instrument Ap-
proach Procedures; Miscellaneous Amend-
ments” (RIN2120-AAB5) received on October
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29, 2003; to the Committee on Commerce,
Science, and Transportation.

EC-5082. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ““‘Revision of the VOR Federal
Airways in the Vicinity of Tuscaloosa, AL
Doc. No. 02-AS0-24"" (RIN2120-AA66) received
on October 29, 2003; to the Committee on
Commerce, Science, and Transportation.

EC-5083. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled “‘Airspace Designations; In-
corporation By Reference Doc. No. 29334”
(RIN2120-ZZ60) received on October 29, 2003;
to the Committee on Commerce, Science,
and Transportation.

EC-5084. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘““Revision of Jet Routes,
Baton Rouge, LA Doc. No. 02-ASwW-4"
(RIN2120-AA65) received on October 29, 2003;
to the Committee on Commerce, Science,
and Transportation.

EC-5085. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ““Minor Revision of the Legal
Description of VOR Federal Airway V-167 in
the Vicinity of Hyannis, MA Doc. No. 03-
ANE-102" (RIN2120-AA66) received on Octo-
ber 29, 2003; to the Committee on Commerce,
Science, and Transportation.

EC-5086. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ““Standard Instrument Ap-
proach Procedures; Miscellaneous Amend-
ments (77) Amendment No. 3067 (RIN2120-
AAB5) received on October 29, 2003; to the
Committee on Commerce, Science, and
Transportation.

EC-5087. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Standard Instrument Proce-
dures; Miscellaneous Amendments (40)
Amendment No. 3068 (RIN2120-AA65) re-
ceived on October 29, 2003; to the Committee
on Commerce, Science, and Transportation.

EC-5088. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ““Standard Instrument Ap-
proach Procedures; Miscellaneous Amend-
ments (26) Amendment No. 3074 (RIN2120-
AAB5) received on October 29, 2003; to the
Committee on Commerce, Science, and
Transportation.

EC-5089. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ““Standard Instrument Ap-
proach Procedures; Miscellaneous Amend-
ments No. 2058’ (RIN2120-AA65) received on
October 29, 2003; to the Committee on Com-
merce, Science, and Transportation.

EC-5090. A communication from the Para-
legal Specialist, Federal Aviation Adminis-
tration, Department of Transportation,
transmitting, pursuant to law, the report of
a rule entitled ‘‘Electronic Options for
Transmitting Certain Information Collection
Responses to MARAD” (RIN2120-AB56) re-
ceived on October 29, 2003; to the Committee
on Commerce, Science, and Transportation.

EC-5091. A communication from the Assist-
ant Administrator for Procurement, Na-
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tional Aeronautics and Space Administra-
tion, transmitting, pursuant to law, a rule
entitled ‘““‘Interagency Acquisition Approv-
als” (RIN2700-AC78) received on October 30,
2003; to the Committee on Commerce,
Science, and Transportation.

EC-5092. A communication from the Acting
Director, Office of Sustainable Fisheries, Na-
tional Marine Fisheries Service, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘“‘Prohibition of Directed Fishing for
Pollock in Statistical Area 620 of the Gulf of
Alaska’ received on October 30, 2003; to the
Committee on Commerce, Science, and
Transportation.

EC-5093. A communication from the Secre-
taries of Energy and Agriculture, transmit-
ting, pursuant to law, a report relative to
the Biomass Research and Development Ini-
tiative; to the Committee on Agriculture,
Nutrition, and Forestry.

EC-5094. A communication from the Chair-
man, Farm Credit System Insurance Cor-
poration, transmitting, pursuant to law, the
Corporation’s Strategic Plan for Fiscal
Years 2004 through 2008; to the Committee on
Agriculture, Nutrition, and Forestry.

EC-5095. A communication from the Under
Secretary, Food, Nutrition, and Consumer
Services, Department of Agriculture, trans-
mitting, pursuant to law, the report of a rule
entitled ““Food Stamp Program: Non Discre-
tionary Quality Control Previsions of Title
1V of Public Law 107-171"" (RIN0584-AD31) re-
ceived on October 30, 2003; to the Committee
on Agriculture, Nutrition, and Forestry.

EC-5096. A communication from the Staff
Director, Office of Regulatory and Manage-
ment Services, Department of Agriculture,
transmitting, pursuant to law, the report of
a rule entitled ‘““National Forest System
Land and Resource Management Planning;
Extension of Compliance Deadline or Site-
Specific Projects” (RIN0596-AC02) received
on October 30, 2003; to the Committee on Ag-
riculture, Nutrition, and Forestry.

EC-5097. A communication from the Con-
gressional Review Coordinator, Animal and
Plant Health Inspection Service, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘““Mexican Fruit Fly; Removal of Regu-
lated Areas’” (Doc. No. 02-129-4) received on
October 29, 2003; to the Committee on Agri-
culture, Nutrition, and Forestry.

EC-5098. A communication from the Con-
gressional Review Coordinator, Animal and
Plant Health Inspection Service, transmit-
ting, pursuant to law, the report of a rule en-
titled ‘“Veterinary Services User Fees; Fee
for Use of Animal Ramp at Miami Inter-
national Airport” (Doc. No. 02-041-2) re-
ceived on October 29, 2003; to the Committee
on Agriculture, Nutrition, and Forestry.

EC-5099. A communication from the Con-
gressional Review Coordinator, Animal and
Plant Health Inspection Service, transmit-
ting, pursuant to law, the report of a rule en-
titled “Interstate Movement of Swine With-
in a Production System; Inspection of
Swine’ (Doc. No. 02-069-2) received on Octo-
ber 29, 2003; to the Committee on Agri-
culture, Nutrition, and Forestry.

EC-5100. A communication from the Con-
gressional Review Coordinator, Animal and
Plant Health Inspection Service, transmit-
ting, pursuant to law, the report of a rule en-
titled “‘Agricultural Bioterrorism Act of
2002; Possession, Use, and Transfer of Bio-
logical Agents and Toxins’ (Doc. No. 02-088—
3) received on October 29, 2003; to the Com-
mittee on Agriculture, Nutrition, and For-
estry.

EC-5101. A communication from the Dep-
uty Associate Administrator, Environmental
Protection Agency, transmitting, pursuant
to law, the report of a rule entitled
“Imidacloprid; Pesticide Tolerances for
Emergency Exemptions” (FRL#7330-4) re-
ceived on October 30, 2003; to the Committee
on Agriculture, Nutrition, and Forestry.
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EC-5102. A communication from the Ad-
ministrator, Fruit and Vegetable Programs,
Department of Agriculture, transmitting,
pursuant to law, the report of a rule entitled
““Changes in Fees for Federal Fruits and
Vegetables, Processed”” (Doc. No. FV-03-333)
received on November 3, 2003; to the Com-
mittee on Agriculture, Nutrition, and For-
estry.

EC-5103. A communication from the Ad-
ministrator, Transportation and Marketing
Programs, Department of Agriculture, trans-
mitting, pursuant to law, the report of a rule
entitled ‘““National Organic Program; Amend-
ments to the National List of Allowed and
Prohibited Substances” (RIN0581-AC19) re-
ceived on November 3, 2003; to the Com-
mittee on Agriculture, Nutrition, and For-
estry.

EC-5104. A communication from the Ad-
ministrator, Fruit and Vegetable Programs,
Department of Agriculture, transmitting,
pursuant to law, the report of a rule entitled
“Fresh Bartlett Pears Grown in Oregon and
Washington; Increased Assessment Rate”’
(Doc. No. FV-03-931-1 FR) received on No-
vember 3, 2003; to the Committee on Agri-
culture, Nutrition, and Forestry.

EC-5105. A communication from the Assist-
ant Director, Executive and Political Per-
sonnel, transmitting, pursuant to law, the
report of a nomination rejected, withdrawn,
and returned, for the position of Assistant
Secretary of Defense for Special Ops/Low In-
tensity Conflict, Department of Defense, re-
ceived on October 30, 2003; to the Committee
on Armed Services.

EC-5106. A communication from the Under
Secretary of Defense for Acquisition, Tech-
nology, and Logistics, Department of De-
fense , transmitting, pursuant to law, a let-
ter notifying Congress of the intent to obli-
gate funds for one new Fiscal Year 202 out-
of-cycle Foreign Comparative Testing
project; to the Committee on Armed Serv-
ices.

EC-5107. A communication from the Acting
Under Secretary of Defense for Acquisition,
Technology, and Logistics, Department of
Defense, transmitting, a report relative to a
request in Senate Report 107-151 requesting a
study concerning the feasibility of hybrid ve-
hicles in the defense fleet; to the Committee
on Armed Services.

EC-5108. A communication from the Assist-
ant General Counsel for Regulations, Office
of Community Planning and Development,
Department of Housing and Urban Develop-
ment, transmitting, pursuant to law, the re-
port of a rule entitled ““Designation of Round
111 Urban Empowerment Zones and Renewal
Communities” (RIN2506-AC09) received on
October 30, 2003; to the Committee on Bank-
ing, Housing, and Urban Affairs.

EC-5109. A communication from the Assist-
ant General Counsel for Regulations, Office
of Community Planning and Development,
Department of Housing and Urban Develop-
ment, transmitting, pursuant to law, the re-
port of a rule entitled ““Participation in HUD
Programs by Faith-Based Organizations;
Providing for Equal Treatment of all HUD
Program Participants’” (RIN2501-AC89) re-
ceived on October 30, 2003; to the Committee
on Banking, Housing, and Urban Affairs.

EC-5110. A communication from the As-
sistant General Counsel for Regulations, Of-
fice of Community Planning and Develop-
ment, Department of Housing and Urban De-
velopment, transmitting, pursuant to law,
the report of a rule entitled ‘““Housing Choice
Voucher Program Homeownership Option:
Eligibility of Units Owned or Controlled by a
Public Housing Agency; Correction”’
(RIN2577-AC39) received on October 30, 2003;
to the Committee on Banking, Housing, and
Urban Affairs.

EC-5111. A communication from the Sec-
retary of the Treasury, transmitting, pursu-
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ant to law, a six month periodic report on
the national emergency with respect to Iran
that was declared in Executive Order 12170;
to the Committee on Banking, Housing, and
Urban Affairs.

EC-5112. A communication from the Acting
General Counsel, Federal Emergency Man-
agement Agency, Department of Homeland
Security, transmitting, pursuant to law, the
report of a rule entitled ‘““Final Flood Ele-
vation Determinations” (44 CFR Part 67) re-
ceived on October 30, 2003; to the Committee
on Banking, Housing, and Urban Affairs.

EC-5113. A communication from the Acting
General Counsel, Federal Emergency Man-
agement Agency, Department of Homeland
Security, transmitting, pursuant to law, the
report of a rule entitled ‘““Changes in Flood
Elevation Determinations’ (44 CFR Part 65)
received on October 30, 2003; to the Com-
mittee on Banking, Housing, and Urban Af-
fairs.

EC-5114. A communication from the Acting
General Counsel, Federal Emergency Man-
agement Agency, Department of Homeland
Security, transmitting, pursuant to law, the
report of a rule entitled ‘““Final Flood Ele-
vation Determinations’” (44 CFR Part 67) re-
ceived on October 30, 2003; to the Committee
on Banking, Housing, and Urban Affairs.

EC-5115. A communication from the Acting
General Counsel, Federal Emergency Man-
agement Agency, Department of Homeland
Security, transmitting, pursuant to law, the
report of a rule entitled ‘““Changes in Flood
Elevation Determinations’ (44 CFR Part 67)
received on October 30, 2003; to the Com-
mittee on Banking, Housing, and Urban Af-
fairs.

EC-5116. A communication from the Execu-
tive Director, Neighborhood Reinvestment
Corporation, transmitting, the Corporation’s
Five-Year Strategic/Operational Plan; to the
Committee on Banking, Housing, and Urban
Affairs.

EC-5117. A communication from the Direc-
tor, Office of Surface Mining, Department of
the Interior, transmitting, pursuant to law,
the report of a rule entitled ‘“Texas Regu-
latory Program’ (TX-50-FOR) received on
October 31, 2003; to the Committee on Energy
and Natural Resources.

EC-5118. A communication from the Direc-
tor, Office of Surface Mining, Department of
the Interior, transmitting, pursuant to law,
the report of a rule entitled ‘““Wyoming Regu-
latory Program’ (WY-031-FOR) received on
October 31, 2003; to the Committee on Energy
and Natural Resources.

EC-5119. A communication from the Assist-
ant Secretary, Fish, Wildlife and Parks, Na-
tional Park Service, transmitting, pursuant
to law, the report of a rule entitled *‘Special
Regulations—Areas of the National Park
System: Mountain Bike Use at Saguaro Na-
tional Park’ (RIN1024-AD10) received on No-
vember 1, 2003; to the Committee on Energy
and Natural Resources.

EC-5120. A communication from the Assist-
ant Secretary, Fish, Wildlife and Parks, Na-
tional Park Service, transmitting, pursuant
to law, the report of a rule entitled ‘“‘Per-
sonal Watercraft Use: Assateague Island Na-
tional Seashore’ (RIN1024-AD02) received on
November 1, 2003; to the Committee on En-
ergy and Natural Resources.

EC-5121. A communication from the Assist-
ant Secretary, Fish, Wildlife, and Parks, Na-
tional Park Service, transmitting, pursuant
to law, the report of a rule entitled ““Oper-
ating Under the Influence of Alcohol and
Drugs” (RIN1024-AC69) received on Novem-
ber 3, 2003; to the Committee on Energy and
Natural Resources.

EC-5122. A communication from the Assist-
ant Secretary, Fish, Wildlife, and Parks, Na-
tional Park Service, transmitting, pursuant
to law, the report of a rule entitled “New
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River Gorge National River Hunting Regula-
tion” (RIN1024-AD12) received on November
3, 2003; to the Committee on Energy and Nat-
ural Resources.

EC-5123. A communication from the Assist-
ant Secretary, Fish, Wildlife, and Parks, Na-
tional Park Service, transmitting, pursuant
to law, the report of a rule entitled “*Special
Regulations; Areas of the National Park Sys-
tem Personal Watercraft Use at Glen Canyon
National Recreation Area’” (RIN1024-AC90)
received on November 3, 2003; to the Com-
mittee on Energy and Natural Resources.

———
REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr. INHOFE, from the Committee on
Environment and Public Works, without
amendment:

S. 1669. A bill to reauthorize the Dingell-
Johnson Sport Fish Restoration Act (Rept.
No. 108-186).

By Mr. GREGG, from the Committee on
Health, Education, Labor, and Pensions,
with an amendment in the nature of a sub-
stitute:

S. 1627. A bill to reauthorize the Workforce
Investment Act of 1998, and for other pur-
poses (Rept. No. 108-187).

—————

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second times by unanimous con-
sent, and referred as indicated:

By Mr. CORNYN (for himself and Mr.
LOTT):

S. 1820. A bill to authorize the States to
implement such mechanisms as are nec-
essary to endure the continuity of Congress
in the event that one-fourth of the members
of either the House of Representatives or the
Senate are killed or incapacitated; to the
Committee on Rules and Administration.

By Mr. HOLLINGS (for himself, Mr.
INOUYE, Mr. ROCKEFELLER, Mr.
KERRY, Mr. BREAUX, Mr. DORGAN, and
Mr. LAUTENBERG):

S. 1821. A bill to establish a National Space
Commission on activities of the United
States related to the future of space; to the
Committee on Commerce, Science, and
Transportation.

By Mr. AKAKA (for himself, Mr. FiTz-
GERALD, and Mr. LIEBERMAN):

S. 1822. A bill to require disclosure of Fi-
nancial relationships between brokers and
mutual fund companies and of certain bro-
kerage commissions paid by mutual fund
companies; to the Committee on Banking,
Housing, and Urban Affairs.

By Mr. BURNS (for himself and Mr.
BAucus):

S. 1823. A bill to amend the Act of August
9, 1955, to authorize the Assiniboine and
Sioux Tribes of the Fort Peck Reservation to
lease tribally-owned land on the Fort Peck
Indian Reservation for 1 or more interstate
gas pipelines; to the Committee on Indian
Affairs.

By Mr. LUGAR (for himself, Mr.
HAGEL, Mr. BIDEN, and Mr. SAR-
BANES):

S. 1824. A bill to amend the Foreign Assist-
ance Act of 1961 to reauthorize the Overseas
Private Investment Corporation, and for
other purposes; to the Committee on Foreign
Relations.

By Mr. DEWINE:

S. 1825. A bill to amend title 18, United

States Code, to provide penalties for the sale
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and use of unauthorized mobile infrared
transmitters; to the Committee on the Judi-
ciary.
By Mr. REID (for himself and Mr. EN-
SIGN):

S. 1826. A bill to direct the Secretary of the
Interior to convey certain land in Washoe
County, Nevada, to the Board of Regents of
the University and Community College Sys-
tem of Nevada; to the Committee on Energy
and Natural Resources.

By Mr. SMITH (for himself, Mrs. MuUR-
RAY, Ms. CANTWELL, and Mr. WYDEN):

S. 1827. A bill to amend the Agricultural
Adjustment Act to remove the requirement
that processors be members of an agency ad-
ministering a marketing order applicable to
pears; to the Committee on Agriculture, Nu-
trition, and Forestry.

By Mr. KYL (for himself, Mr.
CHAMBLISS, Mr. CRAIG, Mr. NICKLES,
Mr. SESSIONS, and Mr. CORNYN):

S. 1828. A bill to eliminate the substantial
backlog of DNA samples collected from
crime scenes and convicted offenders, to im-
prove and expand the DNA testing capacity
of Federal, State, and local crime labora-
tories, to increase research and development
of new DNA testing technologies, to develop
new training programs regarding the collec-
tion and use of DNA evidence, and for other
purposes; to the Committee on the Judici-
ary.

By Mr. CORNYN:

S.J. Res. 23. A joint resolution proposing
an amendment to the Constitution of the
United States providing for the event that
one-fourth of the members of either the
House of Representatives or the Senate are
killed or incapacitated; to the Committee on
the Judiciary.

————

SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. FRIST (for himself and Mr.
DASCHLE):

S. Res. 259. A resolution to authorize legal
representation in Bell Aviation, Inc., et al. v.
Sino Swearingen Aircraft Co., L.P., et al;
considered and agreed to.

——————

ADDITIONAL COSPONSORS

S. 253

At the request of Mr. CAMPBELL, the
name of the Senator from Pennsyl-
vania (Mr. SPECTER) was added as a co-
sponsor of S. 253, a bill to amend title
18, United States Code, to exempt
qualified current and former law en-
forcement officers from State laws pro-
hibiting the carrying of concealed
handguns.

S. 736

At the request of Mr. ENSIGN, the
name of the Senator from Washington
(Mrs. MURRAY) was added as a cospon-
sor of S. 736, a bill to amend the Ani-
mal Welfare Act to strengthen enforce-
ment of provisions relating to animal
fighting, and for other purposes.

S. 973

At the request of Mr. NICKLES, the
name of the Senator from Ohio (Mr.
DEWINE) was added as a cosponsor of S.
973, a bill to amend the Internal Rev-
enue Code of 1986 to provide a shorter
recovery period for the depreciation of
certain restaurant buildings.
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S. 1037
At the request of Ms. SNOWE, the
name of the Senator from Connecticut
(Mr. DobDD) was added as a cosponsor of
S. 1037, a bill to amend title XVIII of
the Social Security Act to provide for
coverage under the medicare program
of all oral anticancer drugs.
S. 1379
At the request of Mr. JOHNSON, the
name of the Senator from Wyoming
(Mr. THOMAS) was added as a cosponsor
of S. 1379, a bill to require the Sec-
retary of the Treasury to mint coins in
commemoration of veterans who be-
came disabled for life while serving in
the Armed Forces of the United States.
S. 1380
At the request of Mrs. MURRAY, her
name was added as a cosponsor of S.
1380, a bill to distribute universal serv-
ice support equitably throughout rural
America, and for other purposes.
S. 1524
At the request of Mr. NELSON of Flor-
ida, his name was added as a cosponsor
of S. 1524, a bill to amend the Internal
Revenue Code of 1986 to allow a 7-year
applicable recovery period for deprecia-
tion of motorsports entertainment
complexes.
S. 1702
At the request of Mr. SMITH, the
name of the Senator from Washington
(Mrs. MURRAY) was added as a cospon-
sor of S. 1702, a bill to amend the Inter-
nal Revenue Code of 1986 to extend the
exclusion from gross income for em-
ployer-provided health coverage to des-
ignated plan beneficiaries of employ-
ees, and for other purposes.
S. 1813
At the request of Mr. LEAHY, the
names of the Senator from Wisconsin
(Mr. FEINGOLD) and the Senator from
Massachusetts (Mr. KENNEDY) were
added as cosponsors of S. 1813, a bill to
prohibit profiteering and fraud relating
to military action, relief, and recon-
struction efforts in Iraq, and for other
purposes.
S.J. RES. 19
At the request of Mr. SPECTER, the
name of the Senator from New Jersey
(Mr. LAUTENBERG) was added as a co-
sponsor of S.J. Res. 19, a joint resolu-
tion recognizing Commodore John
Barry as the first flag officer of the
United States Navy.
S. RES. 202
At the request of Mr. CAMPBELL, the
names of the Senator from Colorado
(Mr. ALLARD) and the Senator from
New York (Mr. SCHUMER) were added as
cosponsors of S. Res. 202, a resolution
expressing the sense of the Senate re-
garding the genocidal Ukraine Famine
of 1932-33.
S. RES. 244
At the request of Mrs. BOXER, the
name of the Senator from Nebraska
(Mr. HAGEL) was added as a cosponsor
of S. Res. 244, a resolution congratu-
lating Shirin Ebadi for winning the
2003 Nobel Peace Prize and com-
mending her for her lifetime of work to
promote democracy and human rights.
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AMENDMENT NO. 2071

At the request of Mr. COoCHRAN, the
name of the Senator from lowa (Mr.
HARKIN) was added as a cosponsor of
amendment No. 2071 intended to be pro-
posed to H.R. 2673, a bill making appro-
priations for Agriculture, Rural Devel-
opment, Food and Drug Administra-
tion, and Related Agencies for the fis-
cal year ending September 30, 2004, and
for other purposes.

——————

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. CORNYN (for himself and
Mr. LOTT):

S. 1820. A bill to authorize the States
to implement such mechanisms as are
necessary to endure the continuity of
Congress in the event that one-fourth
of the members of either the House of
Representatives or the Senate are
killed or incapacitated; to the Com-
mittee on Rules and Administration.

Mr. CORNYN. Mr. President, | rise to
say a few words about the continuity of
Government. More than 2 years since
the terrible events of September 11,
Congress has not taken any steps nec-
essary to protect the Nation by ensur-
ing continuity of Government oper-
ations should there be another attack
and the tragic loss of life or disability
on the part of Members of the United
States Congress. The Founders of this
country rightly required a majority of
each House to constitute a quorum to
do business, to ensure a nationally rep-
resentative Congress. But the Constitu-
tion does not provide, | should say,
adequate mechanisms to assure a con-
tinuing, functioning Congress if a ma-
jority of the Members are incapaci-
tated or killed by a terrorist attack.

Our current system of providing for
the continuity of Government in the
event of a disaster is simply inadequate
to meet the realities of a post-9/11
world. As unthinkable as another at-
tack of that magnitude might be, we
must be ready for the worst.

In fact, we have a duty as the elected
Representatives of our respective
States to do everything within our
power to provide for a stable continu-
ance and function of Government, de-
spite all possible catastrophes. We
must not leave our Nation’s citizens
without representation, without order,
and without defense. We simply owe it
to the American people to ensure that
our Government will remain strong
and stable, even in the face of disaster.

It is my conviction that this issue de-
serves more than just token attention.
It is not something we can or should
put off until another day. It is urgent
and it is a critical element of our ongo-
ing fight against terror.

Today, | have offered a proposal to
provide for the continuity of congres-
sional operations. In coming weeks, |
will submit legislation to address the
problems of our current system of
Presidential succession as well.

Earlier this year, the bipartisan Con-
tinuity of Government Commission,
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which was a joint project of the Amer-
ican Enterprise Institute and the
Brookings Institution, issued a report
which unanimously recommended a
constitutional amendment:

To allow immediate, temporary appoint-
ments to Congress until special elections
could be held to fill vacancies or until mat-
ters of incapacitation can be resolved.

Many Members of Congress strongly
agree with the recommendation of that
commission. Some, however, are reluc-
tant to allow for the appointment rath-
er than the election of Representatives,
no matter how dire the emergency. To
protect the American people and en-
sure a functioning Congress, we must
find a way to bridge the gap on a tem-
porary basis. | submit that this must
be an emergency measure which would
allow for the ongoing operation of Gov-
ernment in a catastrophe but which
would then allow for election in the or-
dinary course of events, after events
had been stabilized.

I have proposed a constitutional
amendment that would allow Congress
to enact laws providing for congres-
sional succession modeled after the
provision of article 11, authorizing Con-
gress to enact laws providing for Presi-
dential succession.

| also propose implementing legisla-
tion to authorize each State to craft
their own mechanisms for filling va-
cancies in their congressional delega-
tions, which is modeled after the 17th
amendment. In other words, my pro-
posal specifically refrains from choos-
ing sides in this debate, as far as
whether the temporary emergency
measure be by appointment or by elec-
tion, leaving that decision up to the
States, following the model of the 17th
amendment, which of course provides
for the election or selection of Sen-
ators in the event of vacancy. Forty-
eight States provide for temporary ap-
pointment by the Governor, but two
States provide for special elections.
This proposal would give each State
the option to choose which procedures
they deem most advisable. The pro-
posed constitutional amendment would
simply defer the question to Congress,
and the implementing legislation
would defer the question to the States.

In an age of terrorism and weapons of
mass destruction, | believe it is high
time to address this need that is all
that much more apparent post-9/11 to
ensure the continuity of this body and
of the entire Congress. In my capacity
as chairman of the Constitution Sub-
committee of the Senate, the Com-
mittee of the Judiciary, | plan to con-
vene hearings next year so we can de-
bate this proposal as soon as possible.

I was not in Washington when the at-
tacks came on September 11. Like so
many other Americans, | was at home
in Texas, getting ready to go to work
when | heard the terrible news, and
then was rivetted to the events unfold-
ing on television. But | know for many
of my friends and colleagues who were
here on that horrific day, they and we
all feel a tremendous debt of gratitude
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to the heroes of flight 93. The brave
passengers on that airplane did more
than just save the lives of their fellow
citizens. Absent their courageous sac-
rifice, flight 93 could have reached its
final destination, perhaps this very
building, in an attack that could have
eliminated an entire branch of govern-
ment.

That hallowed ground in Pennsyl-
vania, where flight 93 met its ultimate
rest, marks a promise left behind by
those courageous heroes, a promise
carried on to their children, to their
loved ones, and, indeed, to this very
Nation.

It is a promise that says that free-
dom will not end here in the violent
acts of evil men. It persists, it endures,
and it will not be destroyed.

Even as we dedicate ourselves to the
ongoing war on terror at home and
abroad, even as we hope and pray that
the tragedies of September 11 will
never be repeated, we must always re-
main conscious of our promise as Sen-
ators, to serve the people of our States
and of our Nation, and to support and
defend the Constitution of the United
States. It is not every day that you in-
troduce legislation hoping and praying
that it will never be necessary, but this
legislation is, in a very real sense, ur-
gent and necessary.

We must prepare for all contin-
gencies fulfilling our oaths of office to
ensure that this promise—the promise
of a free government, a government of
laws, not men—shall not perish from
the Earth.

I yield the floor.

By Mr. HOLLINGS (for himself,
Mr. INOUYE, Mr. ROCKEFELLER,
Mr. KERRY, Mr. BREAUX, Mr.
DORGAN, and Mr. LAUTENBERG):

S. 1821. A bill to establish a National
Space Commission on activities of the
United States related to the future of
space; to the Committee on Commerce,
Science, and Transportation.

Mr. HOLLINGS. Mr. President, we
have 17 dead astronauts on our plate—
3 from Apollo I, all preventable; 7 from
the Challenger, all preventable; and 7
from the Columbia, all preventable.

What we are trying to do on behalf of
myself and these several other Sen-
ators is get to a good healthy debate on
the future of space in the United States
and, more particularly, on correcting
the safety features. There is a culture
there that prevents safety from being
adhered to, and, more than anything
else, NASA is broke.

What is not understood is that at the
present time we are going in all direc-
tions. It is like the Navy during World
War Il: When in danger, when in doubt,
run in circles, scream and shout.

We here are saying we ought to take
the orbital space station and accelerate
it. Others on the other side say no, that
is should be abolished. Some say we
ought to go to Mars, and others say
what we really need is to hire more ex-
pert personnel and bring them in. No
one is going to leave their job and
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come work for the NASA endeavor at
this particular time until we get a mix-
ture and a program and a policy. That
has to come from the President of the
United States.

| introduce the National Space Com-
mission Act to address the range of
issues that the Columbia Accident In-
vestigation Board—CAIB—identified
with the National Aeronautics and
Space Administration—NASA—and our
space program in general, following the
tragic loss of the Columbia Space Shut-
tle and its crew of seven astronauts.
This bill authorizes the creation of a
National Space Commission appointed
by the President, to ensure that the
safety reforms and recommendations of
the Columbia investigation board are
fully implemented by NASA. The com-
mission will review and make rec-
ommendations regarding NASA’s re-
turn-to-flight proposals and institu-
tional changes that NASA will need to
make to improve safety in the agency
and to improve safety of the space
shuttle, and other actions to assure fu-
ture safe transportation to space and
to the International Space Station.
The commission will also look at the
broader question of how the United
States is organized for the safety of
space flight across civilian, military
and commercial sectors. It will begin
to build a consensus on a future vision
of space exploration that | hope will re-
kindle enthusiasm for our space pro-
gram and generate the necessary sup-
port in the Congress and the adminis-
tration for these endeavors.

The Columbia Accident Investigation
Board shone a laser-sharp spotlight
upon NASA and its program of human
space exploration. Their pain-staking
work to determine the cause of the loss
of the Space Shuttle Columbia provides
the context and justification for a new
national agenda for space, a turning
point in the history of space. Though
the board stopped short of laying out
this new future, its clear expectation is
that the President and Congress should
take up where the board left off.

The U.S. civilian space effort has moved
forward for more than 30 years without a
guiding vision, and none seems imminent

. Recommending the content of this de-
bate goes well beyond the Board’s mandate,
but we believe that the White House, Con-
gress, and NASA should honor the memory
of Columbia’s crew by reflecting on the na-
tion’s future in space and the role of new
space transportation capabilities in enabling
whatever space goals the nation chooses to
pursue.

Columbia Accident Investigation Board Re-
port, Volume I, August 2003, p. 210

The legislation | am introducing
today, the National Space Commission
Act, is designed to respond to this chal-
lenge. It is a complex challenge, and a
complex undertaking, that now lies be-
fore the Congress and the Nation. My
bill is not intended to supplant, nor
substitute for, the President’s desire to
set a new goal in place for the Human
Space Flight Program. But as we have
seen in the board’s report, merely set-
ting a far-reaching goal into place for
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NASA and for the Nation is not
enough. It will not resolve the many
complex issues raised by Admiral Har-
old Gehman and the Columbia Accident
Investigation Board. No, this report,
and these challenges, run deeper than a
rousing call for future missions to
Mars on the Earth’s Moon can resolve.
As Admiral Gehman said last week in
testimony before the Senate Com-
merce, Science, and Transportation
Committee:

In the course of (our) study, we became
convinced how difficult it is to get into and
out of low Earth orbit. It is extraordinarily
dangerous and very difficult to do ... We
have to do it more safely than 49 out of 50
times, that’s not good enough . . . No matter
what your vision is for human space flight,
whether it’s Mars or the L2 or the Moon or
whatever it is, it starts in low Earth orbit

. . We need some leadership to say, ‘‘Just
getting into and out of low Earth orbit is a
goal worthy of itself, without killing a lot of
people.” And that’s hard to argue, because it
isn’t very jazzy.

Hearing on NASA'’s Future, October 29, 2003

Since the inception of the human
space flight program, seventeen astro-
nauts have lost their lives and all were
avoidable. In its investigative work,
the Columbia Accident Investigation
Board reached several fundamental
conclusions that went beyond the spe-
cific technical and physical causes of
the loss of Columbia. The Columbia
Board found basic flaws in how NASA
managers behaved, the belief system
that lay behind NASA attitudes and
behavior, and NASA’s understanding of
basic technical and organizational re-
quirements of safety.

The attitudes and decision-making of
Shuttle Program managers and engineers
during the events leading up to this accident
were clearly overconfident and often bureau-
cratic in nature.

Columbia Accident Investigation Board Re-
port, Volume I, August 2003, p. 177

NASA'’s bureaucratic culture kept impor-
tant information from reaching engineers
and managers alike. The same NASA whose
engineers showed initiative and a solid work-
ing knowledge of how to get things done fast
had a managerial culture with an allegiance
to bureaucracy and cost-efficiency that
squelched the engineers’ efforts. When it
came to NASA managers’ own actions, how-
ever, a different set of rules prevailed. The
Board found that Mission Management Team
decision-making operated outside the rules
even as it held its engineers to a stifling pro-
tocol . ..

Each decision, taken by itself, seemed cor-
rect, routine, and indeed, insignificant and
unremarkable. Yet, in retrospect, the cumu-
lative effect was stunning.

Ibid, p. 202-203

Most troubling to the Board was the
fact that these NASA tendencies were
not new but existed in full force at the
time of both the Challenger and the Co-
lumbia Shuttle accidents.

The (Rogers) Commission found that
NASA'’s safety system had been silent . . .
(denoted by) a lack of problem reporting re-
quirements, inadequate trend analysis, mis-
representation of criticality, and lack of in-
volvement in critical discussions . . .

By the eve of the Columbia accident, insti-
tutional practices that were in effect at the
time of the Challenger accident—such as in-
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adequate concern over deviations from ex-
pected performance, a silent safety program,

and schedule pressure—had returned to
NASA.

Ibid, p. 100-101

This ‘“‘echo” between the events

eighteen years ago and the present
made the loss of Columbia and its expla-
nation all the more confounding, be-
cause so many who reviewed the agen-
cy, its practices, and its culture had
sounded an alarm. The fact that these
NASA behaviors and beliefs were so en-
during that they persisted beyond the
stunning loss of the Challenger and her
crew was all the more startling to the
Columbia Board. So startling, that the
Board found it necessary to offer a
blunt and chilling assessment.

If these persistent, systemic flaws are not
resolved, the scene is set for another acci-
dent.

Ibid, p. 195

The Columbia Accident Investigation
Board also found that it was not only
NASA that was at fault for the loss of
Columbia. Rather, the Board found that
the weaknesses at NASA were just as
much a result of the Nation’s neglect
of its human space flight program.

Post-Challenger policy decisions made by
the White House, Congress, and NASA lead-
ership resulted in the agency reproducing
many of the failings identified by the Rogers
Commission. Policy constraints affected the
Shuttle Program’s organization culture, its
structure, and the structure of its safety sys-
tem.

Ibid, p. 197

The impact of this neglect extended
beyond NASA’s organizational re-
sponses, encompassing broad aspects of
planning for NASA’s future missions
and the development of its technology.

There (has been a) lack, over the past three
decades, of any national mandate providing
NASA a compelling mission requiring human
presence in space . .. (and a) lack of sus-
tained government commitment over the
past decade to improving U.S. access to
space by developing a second-generation
space transportation system.
1bid, p. 209

It is the view of the Board that previous
attempts to develop a replacement vehicle
for the aging Shuttle represent a failure of
national leadership.
lbid, p. 211

The bill I am introducing today es-
tablishes a permanent National Space
Commission to oversee the nation’s
current and future development and
use of space. The commission is estab-
lished with 12 members, appointed by
the President and confirmed by the
Senate. Commission members will be
leaders chosen from industry, aca-
demia, and other professions who have
a profound expertise in space flight and
safety and have worn the mantle of re-
sponsibility and challenge in the devel-
opment and use of space.

The Commission will be independent
of NASA and is authorized to hire a
staff to develop the engineering and
technical expertise to carry out its
work. It will begin its work looking at
some of our most vexing current prob-
lems raised by the Columbia Board’s
report and provide the necessary over-
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sight to ensure that the Board’s rec-
ommendations are implemented in the
following areas: (1) the return-to-flight
of the Space Shuttle and return to as-
sembling the International Space Sta-
tion, (2) replacement of the Space
Shuttle, and (3) changes to the culture
of NASA. We specify a number of de-
tailed questions, criteria, and concerns
that the Commission should take up in
laying out a near-term path forward
for NASA’s Human Space Flight pro-
gram. In making its recommendations,
the Commission is directed to consider
the safety and dignity of human life as
its highest priority.

This specific aspect of the bill is a
special clause in my mind, one that is
not subject redaction—the United
States space flight program must,
above all, be an American approach to
the future of space flight and, as such,
must place the dignity and preserva-
tion of human life above all other con-
siderations. This assertion is not
meant as an accusation or indictment
of NASA—Admiral Gehman made it
clear that the fault for the loss of Co-
lumbia rests with us all, impressed as
we all were with space flight and our
accomplishments, and naive about its
risks and challenges.

If Shuttle operations came to be viewed as
routine, it was, at least in part, thanks to
the skill and dedication of those involved in
the program. They have made it look easy,
though in fact it never was. The Board urges
NASA leadership, the architects of U.S.
space policy, and the American people to
adopt a realistic understanding of the risks
and rewards of venturing into space.

Ibid, p.208

For never again should we have to
read in a formal accident report of the
United States space program:

Managers failed to fulfill the implicit con-
tract to do whatever is possible to ensure the
safety of the crew.

Ibid, p.170

Never again.

In each of these assessments of cur-
rent issues in NASA’s Human Space
Flight Program, we intend the commis-
sion to provide the President, the Con-
gress, and NASA its informed judgment
and advice, so that we can expedi-
tiously return the program to a condi-
tion of stability and adopt a NASA cul-
ture of safety as soon as possible.

The second aspect of the bill is to set
a long-range view of our Nation’s par-
ticipation in and development of space.

Concurrent with the work on current
issues at NASA, but due by late 2005,
are two ground-breaking studies. These
studies are intended to go beyond de-
fining a destination for humans in
space and to address broader questions
about the goals and methods we use,
with a specific concern for public and
private utilization and investment in
space. Though we have learned that the
economics of space flight should never
again take precedence over its safety,
we also know that, in the past, its cost
has driven us down pathways that have
not resulted in success.

In all three (Shuttle
projects—National Aerospace Plane,

replacement)
X-33,
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and X-34—national leaders had set ambitious
goals in response to NASA’s ambitious pro-
posals. The programs relied on the invention
of revolutionary technology, had run into
major technical problems, and had been de-
nied the funds needed to overcome these
problems—assuming they could be solved.
NASA had spent nearly 15 years and several
billion dollars, and yet had made no mean-
ingful progress toward a Space Shuttle re-
placement.

Ibid, p. 111

Continued U.S. leadership in space is an
important national objective. That leader-
ship depends on a willingness to pay the
costs of achieving it.

Ibid, p. 211

First, the commission is chartered to
provide a sweeping assessment of the
future of space. Included in that assess-
ment is a review of United States capa-
bilities, goals, and uses for space, in-
cluding the state of our Nation’s in-
vestment in launch capabilities, how
space could benefit State and local
governments and regions, and the role
of non-governmental, private organiza-
tions in the promotion of our space en-
deavors. The review will also take up
the difficult issues related to public
and private investment: the role of pri-
vate institutions in the development
and use of space and the business con-
ditions they must meet; how Federal
Government programs in space science,
exploration, national security, and
public safety support or limit the com-
mercial development of space; and how
space contributes to the terrestrial
economy of the United States.

Given the high cost of space, and the
even higher costs of space that the Na-
tion is certain to experience in the
near and long-term future, resolution
of these questions of private versus
public participation and promotion of
the development of space is a necessary
part of the examination of possible
technological and economic futures for
the space sector of the economy.

Second, and most importantly, the
National Space Commission Act is di-
rected to perform a comprehensive as-
sessment and inventorying of the Na-
tion’s programs and practices related
to the conduct and safety of space
flight. This study will assess the state
of the Nation’s acceptance, approval,
and commercial licensing practices as
they relate to the conduct of civil,
commercial, and military space flight
and explore how space launch and high-
risk space operations are conducted
across each of these sectors. This study
is intended to result in a series of rec-
ommendations about the future man-
agement of space launch and high-risk
orbital and sub-orbital space oper-
ations in order to achieve the highest
level of safety and management of
these risks. To those who question the
importance of establishing an author-
ity independent of NASA to assess
these provisions, the Columbia Acci-
dent Investigation board stated the
case most convincingly:

(NASA) cultural norms tend to be fairly re-
silient The norms bounce back into
shape after being stretched or bent. Beliefs
held in common throughout the organization

resist alteration.
Ibid, p. 101
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Within NASA, the cultural impediments to
safe and effective Shuttle operations are real
and substantial . . . Leadership will have to
rid the system of practices and patterns that
have been validated simply because they
have been around so long ... These rec-
ommendations will be difficult to initiate,
and they will encounter some degree of insti-
tutional resistance.

Ibid. p. 209

NASA’s blind spot is it believes it has a
strong safety culture . .. Twice in NASA
history, the agency embarked on a slippery
slope that resulted in catastrophe ... A
safety team must have equal and inde-
pendent representation so that managers are
not again lulled into complacency by shift-
ing definitions of risk.

Ibid, p. 203

Since NASA is an independent agency an-
swerable only to the White House and Con-
gress, the ultimate responsibility for en-
forcement of the recommended corrective ac-
tions must reside with those governmental
authorities.

Ibid, p. 209

The National Space Commission is
established on a permanent basis to
maintain oversight of the implementa-
tion of space flight across all sectors of
industry and government and vigilance
in the management of safety in all
United States high-risk space oper-
ations.

Let me reiterate. Merely announcing
a bold new plan to travel to the Earth’s
Moon or to Mars is not sufficient. If
the loss of the Space Shuttle Columbia
merely results in that proposal, we will
have failed the memory of our brave
astronauts who lost their lives aboard
both Challenger and Columbia. And we
will have failed our own future. Unfor-
tunately, our current charge is more
difficult. We must challenge our as-
sumptions, question our decisions and
designs, revisit our approaches, and
rethink our Nation’s ambitions and
goals for space. We must submit our-
selves to the discipline to begin anew.
The future of space and our Nation’s
reputation that we carry into history
rests in the balance.

I ask unanimous consent that the
text of the bill and an article from the
New York Times be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 1821

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘National
Space Commission Act”’.
SEC. 2. FINDINGS.

The Congress finds the following:

(1) Since the enactment of the National
Aeronautics and Space Act of 1958, space has
become increasingly important for science,
public safety, national defense and intel-
ligence gathering, commercial telecommuni-
cations and other Earth applications, and
the advancement of international relations
tied to the use of space for peaceful purposes.

(2) The recent loss of the Space Shuttle Co-
lumbia highlighted the true condition of
space flight: that it is highly prone to risk,
fundamentally challenges the laws of nature,
is extremely unforgiving of lapses in judg-
ment, and demands the utmost consideration
of safety and the dignity of human life.

(3) The Columbia Accident Investigation
Board expressed extreme misgivings about
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the management and technical culture of the
National Aeronautics and Space Administra-
tion. In addition to prescribing a specific
menu of recommendations, the Board ex-
pressed concerns that the agency may not be
able to achieve its own reform, stating that,
“Based on NASA'’s history of ignoring exter-
nal recommendations, or making improve-
ments that atrophy with time, the Board has
no confidence that the Space Shuttle can be
safely operated for more than a few years
based solely on renewed post-accident vigi-
lance”.

(4) Today, American astronauts and Inter-
national Partner cosmonauts reside in space
with limited means of safe rescue and sup-
port. The Nation remains dependent on the
Space Shuttle as the sole means of Inter-
national Space Station assembly and human
operation in space for the foreseeable future.
And the Nation faces a period of greatly in
creased expense merely to sustain current
space operations.

(5) Even if new vehicle technologies were
available, it is a matter of public discussion
whether the historic ideals and prospects for
the human exploration and development of
space still guide our national program in
space or whether the role and purpose of
human presence in space has become ambig-
uous in light of other potential purposes for
and uses of space.

(6) Meanwhile, our national program in
space suffers from an aging space workforce
and aging, sometimes dilapidated space fa-
cilities and systems, an atrophying of exper-
tise, and a general lack of renewal of pur-
poses, objectives, and methods. Commercial
markets requiring space launch that are cru-
cial to establishing the firm economic basis
for the development of space and for the
commercial development of space technology
have not emerged but have withered. Al-
though the use of space for science and na-
tional security purposes is expanding, the
economic and commercial development of
space continues to be fledgling. Although the
Nation stands on the doorstep of the perma-
nent human habitation of space, a mature
agenda for safe, economic operation in space
necessary to broaden the Nation’s participa-
tion and interest in the peaceful develop-
ment of space is lacking.

(7) The Nation would benefit by estab-
lishing a permanent National Space Commis-
sion to advise the President and Congress on
issues related to the reflight and future use
of the Space Shuttle and on the possibilities
for the future development and use of space,
and to recommend measures the Nation
should take to secure the safety of future
space flight.

SEC. 3. NATIONAL SPACE COMMISSION.

(a) ESTABLISHMENT.—There is established a
commission to be known as National Space
Commission.

(b) MEMBERSHIP.—

(1) APPOINTMENT.—The Commission shall
have 12 Members, who shall be appointed by
the President by and with the advice and
consent of the Senate.

(2) TERM.—Members of the Commission
shall serve for a term of 5 years and shall be
eligible for reappointment, except that the
members initially appointed shall be ap-
pointed for terms of 3 years each.

(3) QUALIFICATIONS.—Members shall be se-
lected from among individuals—

(A) with national reputations in the con-
duct of space flight and the development of
space systems and technology;

(B) who are representative of the many
views about the future of space and the eco-
nomic and technical prospects for its use and
development; and

(C) who are or have been employed in
space-related activities, including—
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(i) leaders of aerospace companies and
other industries involved in the development
and use of space;

(ii) professionals who have performed in
significant capacities in the management of
space programs or ventures; and

(iii) distinguished members of academia.

(4) VACANCIES.—ANy vacancy occurring
other than by the expiration of a term shall
be filled in a manner that best replaces the
qualifications of the person vacating the po-
sition, unless a person with different quali-
fications is to be nominated and appointed
for the purpose of changing or re-directing
the activities or objectives of the Commis-
sion.

(5) STATUS AS SPECIAL GOVERNMENT EM-
PLOYEES.—Members of the Commission are
deemed to be special Government employees
(as defined in section 202(a) of title 18, United
States Code) without regard to the number
of days of service during any 365-day period
while engaged in the business of the Commis-
sion.

(6) TRAVEL EXPENSES.—Members of the
Commission shall be allowed travel expenses,
including per diem in lieu of subsistence, at
rates authorized for employees of agencies
under subchapter | of chapter 57 of title 5,
United States Code, while away from their
homes or regular places of business.

(c) CHAIR.—The President shall designate
an individual to serve as Chair of the Com-
mission for a term of 3 years, except that
until the Commission has been in operation
for 3 full years the term of the individual so
designated shall be 1 year. Any individual
designated as chair is eligible for redesigna-
tion as chair.

(d) MEETINGS—The Commission shall meet
at the call of the Chair. A majority of the
members shall constitute a quorum, but a
lesser number may conduct the business of
the Commission.

(e) STAFF.—

(1) IN GENERAL.—The Commission shall ap-
point and fix the compensation (in accord-
ance with the guidelines prescribed by the
Administrator of General Services under sec-
tion 7(d) of the Federal Advisory Committee
Act) of staff comprising—

(A) staff selected by the Chair as perma-
nent staff of the Commission; and

(B) staff selected by each Member as staff
of the Member for the duration of the Mem-
ber’s appointment to the Commission.

(2) QUALIFICATIONS.—Staff shall be selected
from among employees of business and pro-
fessional firms in the business of the devel-
opment of, manufacture and operation for, or
use of space, individuals with entrepre-
neurial experience, employees of research
centers and national laboratories, scholars,
professionals, and academics whose work and
insights are such that their work in support
of the Commission will enhance the Nation’s
ability to guide and direct the space pro-
gram.

(3) DETAILING OF FEDERAL EMPLOYEES.—At
the request of the Commission, the head of a
Federal department or agency may assign an
employee to serve as a member of the Com-
mission staff while employed by the United
States.

(4) EXPERTS AND CONSULTANTS.—

(A) IN GENERAL.—The Commission may ob-
tain the services of experts and consultants
in the private and nonprofit sectors in ac-
cordance with section 3109 of title 5, United
States Code.

(B) AVAILABLE ARRANGEMENTS.—In obtain-
ing any service described in subparagraph
(A), the Commission may use any available
grant, contract, cooperative agreement, or
other arrangement authorized by law.

(C) NoTICcCE.—The Commission shall give
public notice of any such grant, contract, co-
operative agreement, or other arrangement
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before making any such grant or executing
any such contract, cooperative agreement,
or other arrangement.

SEC. 4. GENERAL DUTIES.

(a) IN GENERAL.—The Commission shall—

(1) provide advice and counsel to the Presi-
dent and the Congress of the United States
on matters related to the future develop-
ment and use of space;

(2) address questions of special merit posed
by the President or by the Congress to be ad-
dressed by the Commission,

(3) conduct studies, assessments, and other
methods of evaluation, including market,
business, and financial assessments, nec-
essary to reach conclusions and to formulate
recommendations about the future of space;

(4) convene and establish public forums, re-
views, and other means of public discourse
for purposes of gathering and distributing in-
formation,facts, opinions, and data related
to the future of space;

(5) confer With Federal, State, and local
governments and regional organizations,
United States corporations, laboratories, re-
search centers and universities, and appro-
priate departments, agencies, and enter-
prises of other Nations on questions related
to the development and use of space;

(6) make other recommendations as nec-
essary to achieve the expanded development
and use of space, including assessments of
the status, focus, and effectiveness of gov-
ernment and industry pro grams and efforts
designed to achieve that purpose;

(7) propose and establish a national ap-
proach for the safety of space flight in sup-
port of commercial, military and civilian
space and suborbital space programs, includ-
ing issues related to the commercial licens-
ing and operation of space vehicles, the regu-
lation, management, and control of space
flight parts, components, systems, and facili-
ties, and the training and advancement of
government and industry personnel nec-
essary, to achieve safe space flight; and

(8) advise the President and the Congress
on any changes in Federal law or inter-
national agreements necessary to achieve
the recommendations, solutions, and out-
comes proposed by the Commission.

(b) METHODS OF SPACE FLIGHT.—In car-
rying out its duties under subsection (a), the
Commission shall consider the potential for
the future use of space by human and robotic
means and the likely contribution of both to
the long-term development and use of space.

(c) DiscLAIMER.—Nothing in this Act is in-
tended—

(1) to prejudice the disposition, or outcome
of decisions related to the ownership or in-
stitutional operation and support, of Federal
laboratories, centers, or bases; or

(2) to preclude the use of special classes, de
signs, or certification rules and standards pe-
culiar to the use of military space vehicles.
SEC. 5. SPECIFIC REPORTS AND ADVISORY AC-

TIVITIES.

(a) SPACE SHUTTLE; INTERNATIONAL SPACE
STATION.—

(1) IN GENERAL.—The Commission shall
evaluate the findings, recommendations, and
observations of the Columbia Accident In-
vestigation Board and the activities of the
National Aeronautics and Space Administra-
tion to respond to the Board’s report, in
eluding issues related to the re-flight of the
Space Shuttle, alternative near-term crewed
vehicle options, and changes in the agency’s
organization, management, technical admin-
istration, and conduct of safety, operations
and engineering, and training, and other
changes intended to ensure the safety of
space operations and the dignity of human
life.

(2) CRITERIA FOR RETURN TO OPERATIONS.—
The Commission shall make recommenda-

November 5, 2003

tions to the President and the Congress con-
cerning—

(A) any additional criteria and conditions
that the Commission considers critical for
the safe operation of the Space Shuttle that
war rant demonstration during the initial
and subsequent return-to-flight test and
demonstration missions; and

(B) longer-term criteria and conditions
necessary for a return to sustained operation
and management of human space flight fol-
lowing the initial Space Shuttle re-flight
and test and demonstration flights.

(3) EVALUATION OF HUMAN SPACE FLIGHT
MANAGEMENT REFORMS.— Commission shall
assess—

(A) the capability of the National Aero-
nautic and Space Administration to resolve
all findings, recommendations, and observa-
tions of the Columbia Accident Investigation
Board to the Commission’s satisfaction, in-
cluding management and technical reforms
necessary to achieve safe space flight;

(B) the relationship of the National Aero-
nautic and Space Administration to its In-
dustrial, scientific, and commercial partners
and the proper role of each party in the se-
lection, design, development, and operation
of high risk space flight systems; and

(C) additional workforce, organization, and
management reforms that may be required
to enhance further the ability of the Na-
tional Aeronautic and Space Administration,
its partners, or other agencies of the United
States to achieve safety of human space
flight.

(4) CONSIDERATION OF THE INTERNATIONAL
SPACE STATION AND ALTERNATIVE SPACE
TRANSPORTATION SOLUTIONS.—In making its
evaluation and recommendations under this
subsection the Commission shall consider—

(A) the condition of the International

Space Station along with the further risk
to or security of human life resulting from
any decision to accelerate or slow the return
to assembly and operation of the Inter-
national Space Station and sustained human
space flight operations;

(B) alternative space vehicle and crewing
options that meet the highest achievable
stand and of crew safety and security on-
board the international Space Station in the
shortest amount of time;

(C) the modification or purchase of exist-
ing space vehicles necessary to achieve a
higher standard of heightened crew safety or
enhanced ability to conduct safe human
space flight operations;

(D) the acquisition or development of
crewed vehicles on a schedule significantly
more aggressive that the proposed schedule
of the Orbital Space Plane; and

(E) the contribution of any proposed vehi-
cle options to purposes in space other than
servicing and support of the International
Space Station.

(4) REPORTS TO CONGRESS.—

(A) ALTERNATIVE MEANS OF CREW TRANS-
FER.—Within 3 months after the full Com-
mission has taken office, it shall report to
the President and the Congress on crewing
options for the Space Shuttle during the pe-
riod of assembly of the International Space
Station, alternative interim use of available
space vehicles for these operations, and al-
ternative or accelerated United States
crewed vehicle modification or development
options in lieu of or in addition to the pro-
posed Orbital Space Plane program.

(B) SPACE SHUTTLE RETURN-TO-FLIGHT.—

(i) PREFLIGHT ADVICE.—On a continuous
basis from the initial return-to-flight mis-
sion of the Space Shuttle through the final
such mission, the Commission shall advise
the Administrator, the President, and the
Congress of the results of its review and as-
sessment of the Space Shuttle return-to-
flight, including any additional criteria the
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Commission establishes for return-to-flight
missions.

(ii) FINAL PREFLIGHT RECOMMENDATION.—
Within 60 days before the planned date for
the first Space Shuttle return-to-flight, and
within 30 days before each subsequent test or
demonstration flight of the Space Shuttle,
the Commission shall transmit its final rec-
ommendations for return-to-flight to the Ad-
ministrator, the President, and the Congress.
In addition, the Commission shall attach to
each such transmittal to the President and
the Congress a record of its recommenda-
tions to the Administrator and a description
of the Administrator’s responses and actions
in response to those recommendations.

(iii) POST-RESUMPTION ANALYSIS.—Within 6
months after the first successful return-to-
flight mission of the Space Shuttle, the
Commission shall submit a report to the
President and the Congress summarizing the
Commission’s and the National Aeronautics
and Space Administration’s work on the re-
flight of the Space Shuttle and addressing
further changes that should be accomplished
to ensure safe continuous operation of the
Space Shuttle and the International Space
Station. The report shall address the status
of organizational, management, and tech-
nical changes in the National Aeronautics
and Space Administration, their effective-
ness in resolving concerns about the safety,
operations, engineering, and management
cultures of the agency, and their effective-
ness in resolving concerns and risks associ-
ated with a return-to-normal operations for
the Space Shuttle and the International
Space Station.

(b) FUTURE LAUNCH TECHNOLOGY AND THE
DEVELOPMENT OF AND USES FOR SPACE.—

(1) IN GENERAL.—The Commission shall—

(A) advise the President and the Congress
on the state of the Nation’s investment in
and development of advanced space launch
technology, including advanced space lift
propulsion systems;

(B) make recommendations on steps nec-
essary to accelerate the development of
technologies and capabilities to advance the
economy of space flight and the prospect for
the expanded use of space for economic, com-
mercial, and industrial purposes;

(C) assess how State and local governments
and regional authorities might benefit from
the expanded use of space;

(D) evaluate the ability of the Nation’s pri-
vate research centers, laboratories, and pri-
vate and public universities to contribute to
and benefit from the expanded development
and use of space;

(E) assess the future use of space for explo-
ration, science, research, national security,
and public safety ensure that such uses are
consistent with the long-term economic de-
velopment of space, and are designed to en-
hance the industrial and commercial capa-
bilities of space flight whenever possible; and

(F) make detailed recommendations re-
lated to the use of budget, regulatory, and li-
censing powers and authorities of the United
States to enhance, to better plan for, and to
coordinate the activities of the United
States related to the development and use of
space.

(2) REPORT TO CONGRESS.—By September 1,
2005 the Commission shall transmit to the
Congress a report that—

(A) summarizes its recommendations for
future national goals for the development
and use of space;

(B) provides a blueprint of capabilities that
could and should be achieved by the end of
the present decade, by 2015, and by 2025 in
order to better position the Nation to
achieve those goals; and

(C) addresses potential markets and uses
for space and the means of financing the de-
velopment and use of space.
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(c) NATIONAL APPROACH TO THE SAFETY OF
SPACE FLIGHT.—

(1) IN GENERAL.—The Commission shall
conduct a review and assessment of the Na-
tion’s program of safety in space flight as
conducted by the United States, the com-
mercial space industry, and other private
parties.

(2) CONTENTS.—The review and assessment
shall—

(A) assess the current use of inspection, ac-
ceptance, and commercial licensing to cer-
tify the safety, flight worthiness, and flight
readiness of space vehicles and their associ-
ated launch and ground control facilities;

(B) evaluate and compare current space
launch and flight operations practices, in-
cluding the promulgation of flight rules and
over-flight plans of populated areas;

(C) assess and compare how Federal agen-
cies, private launch operators, and commer-
cial industry make determinations of flight
worthiness and ground and flight system
readiness, including the use of tests, anal-
yses, demonstrations, and other means
whereby the operational readiness of space
vehicles, crew, and ground systems are
verified to be ready for launch and operation;

(D) address current government and indus-
try practices for conducting and coordi-
nating design and decision rules within and
among space management agencies, firms,
organizations, and ground control and flight
operations management centers before, dur-
ing, and after flight; and

(E) assess practices and conditions related
to the acquisition and sale of parts, compo-
nents, systems, services, and capabilities
among Industry prime and supplier contrac-
tors and the Federal Government, including
outsourcing, sole source, and other competi-
tive and non-competitive forms of relation-
ship, and their impact upon safety.

(3) REPORT TO CONGRESS.—No later than
September 1, 2005, the Commission shall
transmit to the Congress a report that—

(A) summarizes the results of the review
and assessment required by paragraph (1);
and

(B) makes recommendations for a National
program of—

(i) management of safe commercial, civil,
and military space flight; and

(ii) regulation of the design, certification,
or licensing of space flight systems for
launch and landing over the United States,
or for orbital or suborbital operation using
crew or passengers aboard commercial or
civil vehicles licensed or operated by the
United States.

(c) ANNUAL REPORT.—In addition to other
reports required or permitted under this Act,
within 60 days after the end of each fiscal
year, the Commission shall provide an an-
nual report to the Congress that—

(1) summarizes its activities, reports, find-
ings, conclusions, and recommendations dur-
ing that fiscal year; and

(2) contains a year-end financial statement
of the Commission’s operations, including a
detailed statement of the purposes for which
funds have been expended by the Commis-
sion.

(d) OTHER REPORTS.—The Commission may
also report to the President and the Congress
on other space related questions and issues
raised by the Congress, the President, or on
its own initiative.

SEC. 6. DEFINITIONS.

In this Act:

(1) ADMINISTRATOR.—The term ‘‘Adminis-
trator’” means the Administrator of the Na-
tional Aeronautics and Space Administra-
tion.

(2) CoMMISSION.—The term ‘‘Commission”
means the National Space Commission es-
tablished by section 3.
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SEC. 7. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated to
the Commission such sums as may be nec-
essary to carry out its duties under this Act.

[From the New York Times, Nov. 5, 2003]

NASA SUPPORTERS SEEK NATIONAL DEBATE

ON SPACE GOALS
(By Matthew L. Wald)

WASHINGTON, Nov. 4—After the shuttle Co-
lumbia disintegrated on Feb. 1, many sup-
porters of NASA expected a renewed national
debate on the goals of the space program.
But nine months later, supporters of space
exploration and the science program say
that the subject appears to be in danger of
slipping below the national horizon.

“There have been fits and starts of a na-
tional debate,” said Senator Ernest F. Hol-
lings of South Carolina, the ranking Demo-
crat on the Commerce Committee, which has
jurisdiction over NASA.

Mr. Hollings plans to introduce a bill on
Wednesday to create a national space com-
mission to oversee NASA'’s progress in fixing
the hardware and the ‘‘broken safety cul-
ture” identified in the Columbia investiga-
tion, and to help set goals.

Senator Hollings’ bill, which has six spon-
sors, all Democrats, joins a varied flock of
measures on the House side, none likely to
see major action this year.

“It’s not commanding anywhere near the
level of attention that the Challenger did,”
said a House staff aide who was on Capitol
Hill at the time of that accident, in 1986.

The war in Iraq helps explain the dif-
ference, the aide added, but beyond that,
‘“‘space is more humdrum now,” even when
astronauts die.

Sean O’Keefe, the NASA administrator,
said in testimony last week that the Bush
administration would produce a new plan for
space, including a replacement vehicle for
the shuttle, now more than 20 years old. He
said Congress should wait until that plan is
released, but he refused to predict how long
that would take.

The leisurely pace contrasts with the push
by the Columbia Accident Investigation
Board to complete its work over the summer
so members of Congress could digest the re-
port during their recess and be ready for a
vigorous debate when they returned.

The most prominent feature of the debate
so far has been a skirmish between NASA
and the chairman of the House Science Com-
mittee and the ranking Democrat on the
panel. The two lawmakers, Representatives
Sherwood Boehlert, Republican of New York,
and Ralph M. Hall, Democrat of Texas, sug-
gested that NASA hold off on development of
an orbital space plane, a crew-transport ve-
hicle that could replace the shuttle, until an
“overall vision for the human spaceflight
program’ emerges.

Mr. Boehlert said at a hearing on Oct. 16
that NASA would be successful “only if it’s
pursuing a clear and broad national con-
sensus with sustained and adequate fund-
ing,” and he added, ““That hasn’t been the
case in three decades.”

Mr. O’Keefe, responding to the letter on
the orbital space plane, argued that the
project was still at a conceptual stage and
should proceed.

Beyond establishing a commission to over-
see NASA'’s progress, the Senate bill to be in-
troduced on Wednesday seeks ‘‘to address
broader questions about the goals and meth-
ods we use,” with specific concern for public
and private investment in spaceflight and
use of it. In remarks prepared for delivery on
the Senate floor on Wednesday, Mr. Hollings
argues that while economics of spaceflight
should not take precedence over safety, “‘we
also know that, in the past, its cost has driv-
en us down pathways that have not resulted
in success.”
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On the House side, Representative Bart
Gordon, Democrat of Tennessee, introduced
a bill that would have future accidents inves-
tigated by a presidential commission inde-
pendent of NASA. The Columbia Accident In-
vestigation Board began under a charter
written after the Challenger accident, with
members selected according to positions
they held in the Air Force, Federal Aviation
Administration and other agencies.

Mr. Gordon’s bill was approved by a sub-
committee but has gone no further.

Mr. Hall, the ranking Democrat on the
House Science Committee, introduced a bill
on Oct. 1, with 24 sponsors, including 3 Re-
publicans, that would have the National
Academy of Sciences and the National Acad-
emy of Engineering assemble an oversight
committee, as was done after the Challenger
accident. NASA has generally opposed out-
side oversight.

Mr. Hall also introduced an amendment to
an appropriations bill that would mandate a
$15 million study of shuttle crew escape, to
be performed by NASA. The House passed
the bill, and it is now in a conference com-
mittee.

Representative Nick Lampson, Democrat
of Texas, has introduced a measure that
would require NASA to develop reusable
spaceships that could sit for long periods bal-
anced between the gravitational pull of
Earth and the Sun or the Moon; ships that
could reach an asteroid; and, ultimately,
ones that could reach Mars. The bill has 24
sponsors but has not yet been taken up in
committee.

Mr. Lampson said in a telephone interview
that he was glad that Senator Hollings was
focused on the problem, but he added, “‘we
don’t need a commission, we need a commit-
ment for NASA.”

“If the goals get set, we will re-energize
the academic community, and the space in-
dustrial community,” he said, predicting
that missions to Mars would ‘‘do a great deal
to move this country forward.”

Mr. Hollings, in a separate interview, said,
“l want to go to Mars, too, but unless you
get the culture changed and fixed, we’re not
going anywhere.”

By Mr. AKAKA (for himself, Mr.
FITZGERALD, and Mr.
LIEBERMAN):

S. 1822. A bill to require disclosure of
financial relationships between brokers
and mutual fund companies and of cer-
tain brokerage commissions paid by
mutual fund companies; to the Com-

mittee on Banking, Housing, and
Urban Affairs.
Mr. AKAKA. Mr. President, | rise

today to introduce legislation intended
to restore public trust in mutual funds,
the Mutual Fund Transparency Act of
2003. | thank Senator FITZGERALD and
Senator LIEBERMAN for cosponsoring
my bill. | greatly appreciate the efforts
of Senator FITZGERALD to address this
issue. Our Financial Management,
Budget, and International Security
Subcommittee held a very thorough
hearing on mutual fund trading abuses
on Monday. | applaud the efforts of
Representative RICHARD BAKER for his
leadership and his efforts to improve
mutual fund governance. | also com-
mend the efforts of New York Attorney
General Eliot Spitzer and the Sec-
retary of Massachusetts William
Galvin for their efforts to pursue indi-
viduals that have harmed mutual fund
investors.
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Mr. President, 95 million people have
placed a significant portion of their fu-
ture financial security into mutual
funds. Mutual funds provide middle-in-
come Americans, blue and white collar
workers and their families, with an in-
vestment vehicle that offers diver-
sification and professional money man-
agement. Mutual funds are what aver-
age investors rely on for retirement,
savings for children’s college edu-
cation, or other financial goals and
dreams.

My legislation will bring about struc-
tural reform of mutual fund govern-
ance and increase disclosures in order
to provide useful and relevant informa-
tion to mutual fund investors. | ask
unanimous consent that a letter of sup-
port for my bill from the Consumer
Federation of America, Fund Democ-
racy, Consumer Action, U.S. Public In-
terest Research Group, and Consumers
Union be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

CONSUMER FEDERATION OF AMERICA,
FUND DEMOCRACY, INC., CONSUMER
ACTION, U.S. PUBLIC INTEREST RE-
SEARCH GROUP, CONSUMERS UNION,

October 31, 2003.
Hon. DANIEL K. AKAKA,
U.S. Senate, Washington, DC.

DEAR SENATOR AKAKA: We are writing to
express our enthusiastic support for your
draft legislation to increase the trans-
parency of mutual disclosures and enhance
the independence of fund oversight. Over the
last two decades, mutual funds have become
firmly established as average Americans’ in-
vestment vehicle of choice, and investors
have for the most part benefitted greatly
from the ability mutual funds have offered
even those of modest means to diversify
their portfolios and obtain professional man-
agement. However, fund rules in some areas
have not kept pace with industry practices,
and the recent scandals embroiling the mu-
tual fund industry have raised serious ques-
tions about the quality of corporate govern-
ance in this industry.

Given the importance of mutual funds in
the financial portfolios of average Americans
and the heavy reliance of the least sophisti-
cated investors on these investment vehicles,
we applaud your efforts to address key weak-
nesses in the regulatory structure for mu-
tual funds. Your proposed reforms to im-
prove disclosures about fund costs and
strengthen the independence of mutual fund
boards, if adopted, should help the fund in-
dustry to regain the investor trust that has
been the key to its success over the years
but has been so severely undermined by re-
cent revelations.

1. We support requiring disclosure of broker
compensation for mutual fund transactions

The legislation would require disclosure of
the compensation brokers receive for selling
funds. While funds are currently required to
disclose the existence of such payments in
fund prospectuses, the actual amount of the
broker’s compensation for a particular mu-
tual fund transaction does not currently
have to be disclosed. This from of compensa-
tion creates a conflict of interest between
the broker, who may be inclined to rec-
ommend the fund that offers him or her the
highest compensation, and the investor,
whose interest is in obtaining the highest
quality fund at the lowest cost. By requiring
timely disclosure to investors of the actual
dollar amount of these commissions, your
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bill should help to increase investors’ aware-
ness of the existence and extent of this con-
flict of interest and its potential to induce
their broker to place his or her interests
ahead of theirs.

Ample evidence that brokers do not always
put investors’ interests first can be found in
the allegations of improper sale of fund B
shares at some fund companies. In addition,
a recent Consumer Federation of America-
Fund Democracy study of excess costs paid
by investors in S&P 500 Index funds found
that many of the funds with unjustifiably
high expense ratios were funds that brokers
sold on commission. Since costs subtract di-
rectly from fund performance, investors in
these funds end up paying a premium for
sub-par performance. Had these investors
been made aware of the often substantial
payments their brokers received on the sale,
they might have been encouraged to look
more closely at whether the fund or share
type being sold was really the best for them.
2. We support requiring improved disclosure of

portfolio transaction costs

The legislation would also require mutual
funds to disclosure in the prospectus the bro-
kerage commissions they pay on portfolio
transactions and to include this cost in the
fund expense ratio. Portfolio transaction
costs vary greatly among funds and can be
the single largest fund expense, exceeding all
other fund expenses combined. These costs
are not, however, currently included in fee
information provided in the prospectus. The
only public disclosure of portfolio trans-
action costs is a statement of the dollar
amount of the fund’s commissions in the
Statement of Additional Information, a doc-
ument never reviewed by the vast majority
of mutual fund investors.

Fuller disclosure of portfolio transaction
costs would help investors to hold fund ad-
visers accountable for their trading prac-
tices. It also would provide a collateral ben-
efit in connection with funds’ soft dollar
practices. Commissions paid by funds typi-
cally pay for both execution and research
services. Since soft dollars pay for research
that fund advisers would otherwise have to
pay for themselves, this creates a significant
conflict of interest for fund advisers. Requir-
ing brokerage commission cost disclosure
would subject these fund expenditures, in-
cluding expenditures on soft dollar services,
to market forces, and in the process provide
a practical solution to the problem of regu-
lating soft dollar practices.

3. We support reforms to enhance the independ-
ence of mutual fund boards.

The legislation contains a number of provi-
sions to strengthen the independence of fund
boards. It would require that 75 percent of
board members, including the board chair-
man, be independent. It would substantially
strengthen the definition of independent di-
rector by excluding individuals who had
served as directors, officers, or employees
within the past 10 years of the fund’s man-
ager, principal underwriter, or other signifi-
cant service provider. It would delegate se-
lection of new independent directors exclu-
sively to existing independent directors. And
it would establish qualification standards for
board members that must be publicly dis-
closed.

The recent investigation into market tim-
ing and late trading at certain mutual funds
has raised serious questions about the qual-
ity of oversight provided by fund boards. Of
particular concern are the allegations that
some Putnam fund managers and the CEO of
the Strong fund family were timing their
own funds—essentially picking the pockets
of their own shareholders to the tune of sev-
eral hundred thousand dollars in each in-
stance. This is an unconscionable violation
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of these fund managers’ fiduciary duty to
their shareholders. It is also strong evidence
of the need to end the domination of fund
boards by the fund manager. Increasing the
representation of independent members on
boards, making sure that independent mem-
bers are truly independent, and ensuring
that the boards are led by independent mem-
bers should go a long way toward advancing
that goal.
4. Other bill provisions would also benefit inves-
tors
The recent mutual fund scandals are not
just a corporate governance failure—though
they certainly are that. They are also a reg-
ulatory failure. The fact is that the SEC was
apparently aware of problems related to
market timing for years and had drifted
along without doing anything about it.
Given the lack of clear direction from the
SEC, it is hardly surprising that fund boards
failed to closely supervise the trading prac-
tices at funds they oversaw. Your bill offers
an innovative approach to enhancing the
quality of fund board oversight. It would di-
rect the SEC to study the benefits of cre-
ating a Mutual Fund Oversight Board, gen-
erally modeled after the Public Company Ac-
counting Oversight Board, with authority to
examine and bring enforcement actions
against mutual fund boards of directors.
Under this approach, the SEC would retain
responsibility for direct oversight of invest-
ment adviser, but that responsibility would
be supplemented by the new independent
agency’s supervision of fund boards. We be-
lieve this approach is well worth studying.
We also support the bill’s provisions re-
quiring disclosure of portfolio managers’
compensation and ownership of fund shares
(something that might have discouraged
market timing by fund managers), as well as
its proposed GAO study of mutual fund ad-
vertising practices and SEC study of finan-
cial literacy. Such a study should look at in-
novative disclosure methods designed to
reach unsophisticated investors—those who
fail to take costs into account, for example—
with information they understand and act
on.
CONCLUSION
Recent events have provided a rude awak-
ening to those who have long trusted mutual
funds as the one place where the needs of av-
erage investors are generally well protected.
Your bill offers a reasonable approach—one
that recognizes the continued benefits of mu-
tual fund investing for millions of Americans
but also recognizes that reforms are needed
to restore investor confidence in the integ-
rity of this industry. Please let us know
what we can do to assist in its passage.
Respectfully submitted,
BARBARA ROPER,
Director of Investor
Protection, Con-
sumer Federation of
America.
MERCER BULLARD,
Executive Director,
Fund Democracy.
KENNETH MCELDOWNEY,
Executive Director,
Consumer Action.
EDMUND MIERZWINSKI,
Consumer Program Di-

rector, U.S. Public
Interest Research
Group.

SALLY GREENBERG,
Senior Counsel,
sumers Union.
Mr. AKAKA. | also ask unanimous
consent that a letter of support for the
legislation from AARP be printed in
the RECORD.

Con-
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There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

AARP,
Washington, DC, November 4, 2003.
Hon. DANIEL K. AKAKA,
U.S. Senate,
Washington, DC.

DEAR SENATOR AKAKA: AARP supports
your effort to improve investor awareness of
mutual fund costs, and to improve the inde-
pendent oversight and governance functions
of fund boards of directors. The legislation
you have introduced, ‘“‘the Mutual Fund
Transparency Act of 2003,”” would put into ef-
fect an overdue upgrade in investor protec-
tion for the ordinary saver-investor. These
reforms are already warranted by the con-
tinuing evolution in market practices and
the growth in market choices. They are now
more urgently required.

Mounting allegations of illegal—at best
unethical—practices by mutual fund man-
agement companies, executives and brokers
highlight the need for prompt action. We are
concerned that lay investor confidence in the
mutual fund industry not be allowed to dete-
riorate further—specifically in its ability to
reliably provide fairly priced benefits of in-
vestment diversification and expert manage-
ment.

With regard to initiatives designed to in-
crease fund transparency, we strongly sup-
port the bill’s provisions to require that: fees
be disclosed in dollar amounts; fee disclo-
sures incorporate all fees, including portfolio
transaction costs; fee disclosures identify all
distribution expenses; and compensation
paid to portfolio managers and retail brokers
be fully disclosed.

While greater transparency is essential to
fair competition among funds for investors,
we believe it does not provide a sufficient
check on the cost of fund governance. Mu-
tual funds allow investors to share the costs
of professional money managers—who under
the 1940 Investment Company Act are called
‘“‘advisers.”” However, most funds are not es-
tablished by investors but rather are incor-
porated by advisory firms, who then contrac-
tually provide research, trading, money
management and customer support services,
and also have some representation on the
fund’s board. The advisory firms have their
own corporate charters and are accountable
to their own boards of directors, posing—as
we are seeing—a range of potential conflicts
of interest in the costs of services provided
to the fund.

We support the provisions in the proposal
to strengthen the role and independence of
boards of directors, which should reduce po-
tential conflicts of interest. Specifically, we
support the requirement that: a super-major-
ity (i.e., two-thirds to three-fourths) of fund
board members be independent; the board
chairman be selected from among the inde-
pendent members; and the independent di-
rectors be responsible for establishing and
disclosing the qualification standards of
independence, and for nominating and select-
ing all subsequent independent board mem-
bers.

We also see merit in the bill’s require-
ments for three separate studies of investor
financial literacy, the value of creating a
mutual fund oversight board, and mutual
fund advertising.

The importance of the mutual fund market
as a critical component of the economic se-
curity of all Americans—especially order
persons—should not be underestimated.
Similar—although not identical—legislation
(H.R. 2420) is pending before the House finan-
cial Services Committee. We look forward to
working with you and with the other mem-
bers of the Senate to enact this measured
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and important piece of investor protection
legislation. Please feel free to contact me, or
have your staff call Roy Green of our Federal
Affair staff at (202) 434-3800, if you have any
questions about our views.

Sincerely,
DAVID CERTNER,
Director, Federal Affairs.
Mr. AKAKA. Mr. President, recent

revelations of widespread market-tim-
ing and late-trading abuses dem-
onstrate the failures of mutual fund
boards of directors to fulfill their fidu-
ciary obligations to shareholders. The
activities of Canary Capital Partners
and Putnam Investments are two deep-
ly troubling examples. However, it is
likely that the trading abuses are
much more routine. At our hearing,
Mr. Stephen Cutler, Director, Division
of Enforcement, Securities and Ex-
change Commission, SEC, testified
that preliminary results of an SEC sur-
vey show that about “‘50 percent of re-
sponding fund groups appear to have
one or more arrangements with certain
shareholders that allow these share-
holders to engage in market timing.”
This statistic is just one example of
mutual funds having different sets of
rules for large and small investors.
These differing rules allow the larger
investors to profit at the expense of av-
erage, ordinary investors who are
working toward their long-term finan-
cial goals.

The abuses that have been brought to
our attention make it clear that the
boards of mutual fund companies are
not providing sufficient oversight. To
be more effective, the boards must be
strengthened and more independent.
Investment company boards should be
required to have an independent chair-
man, and independent directors must
have a dominant presence on the board.
My bill strengthens the definition of
who is considered to be an independent
director. It also requires that mutual
fund company boards have 75 percent of
their members considered to be inde-
pendent. To be considered independent,
shareholders would have to approve
them. My legislation also prohibits the
board from making decisions that re-
quire a vote of a non-independent di-
rector. In addition, a committee of
independent members would be respon-
sible for nominating members and
adopting qualification standards for
board membership. These steps are nec-
essary to add much needed protections
to strengthen the ability of mutual
fund boards to detect and prevent
abuses of the trust of shareholders.

In addition, this bill requires the SEC
to develop rules to disclose the com-
pensation of individuals employed by
the investment advisor of the company
to manage the portfolio of the com-
pany and their ownership interest in
the company. Consumers deserve to
know relevant information about the
portfolio manager’s incentives and
whether they are properly aligned with
those of their shareholders. Again, |
am referring to ordinary American
families patiently working toward
their long-term financial goals.
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The strengthening of boards to pro-
tect shareholders is only one important
aspect of my bill. My bill will also in-
crease the transparency of often com-
plex financial relationships between
brokers and mutual funds in ways that
are meaningful and easy to understand
for investors.

Shelf-space payments and revenue-
sharing agreements between mutual
fund companies and brokers present
conflicts of interest that must be ad-
dressed. Brokers also compile preferred
lists which highlight certain funds,
which typically generate more invest-
ment than those left off the list. It is
not clear to investors that the mutual
fund company also may pay a percent-
age of sales and/or an annual fee on the
fund assets held by the broker to ob-
tain a place on the preferred list or to
have their shares sold by the broker.

Shelf-space and revenue sharing
agreements present risk to investors.
Brokers have conflicts of interest,
some of which are unavoidable, but
these need to be disclosed to investors.
Without such disclosure, investors can-
not make informed financial decisions.
Investors may believe that brokers are
recommending funds based on the ex-
pectation for solid returns or low vola-
tility, but the broker’s recommenda-
tion may be influenced by hidden pay-
ments.

The SEC has exempted mutual funds
from Rule 10b-10, which requires that
confirmation notices of securities
transactions be sent to customers to
indicate how the broker was com-
pensated in the trade. Mutual funds
should be subject to this confirmation
notice requirement. My legislation will
require brokers to disclose in writing,
to those who purchase mutual fund
company shares, the amount of com-
pensation the broker will receive due
to the transaction, instead of simply
providing a prospectus. The prospectus
fails to include the detailed relevant
information that investors need to
make informed decisions. Mutual fund
investors deserve to know how their
broker is being paid.

My bill also will inject a measure of
reality into the expenses of mutual
funds. In order to increase the trans-
parency of the actual costs of the fund,
brokerage commissions must be count-
ed as an expense in filings with the
SEC and included in the calculation of
the expense ratio, so that investors
will have a more realistic view of the
expenses of their fund. Consumers
often compare the expense ratios of
funds when making investment deci-
sions. However, the expense ratios fail
to take into account the costs of com-
missions in the purchase and sale of se-
curities. Therefore, investors are not
provided with an accurate idea of the
expenses involved. Currently, broker-
age commissions have to be disclosed
to the SEC, but not to individual inves-
tors. Brokerage commissions are only
disclosed to the investor upon request.
My bill puts teeth into brokerage com-
mission disclosure provisions and en-
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sures that commissions will be in-
cluded in a document that investors ac-
tually have access to and utilize.

This bill also creates a powerful in-
centive to reduce the use of soft dol-
lars. Soft dollars refer to the bundling
of services or products into commis-
sions. Mutual fund companies often
pay higher commissions in order to ob-
tain other products and services, typi-
cally research on stocks. Soft dollars
can be used to lower their expenses by
having services and products paid for
by soft dollars. Purchases using soft
dollars do not count as expenses and
are not calculated into the expense
ratio. The SEC released a study in Sep-
tember 1998 concluding that soft dol-
lars were used to pay for research, sala-
ries, office rent, telephone services,
legal expenses, and entertainment,
among other expenses.

At the hearing, Secretary Galvin
called for a prohibition of soft dollars.
This is a recommendation that needs
to be examined. However, my bill pro-
vides an immediate alternative, which
is to provide an incentive for funds to
limit their use of soft dollars by calcu-
lating them as expenses. If commis-
sions are disclosed in this manner, the
use of soft dollars will be reflected in
the higher commission fees and overall
expenses. This will make it easier for
investors to see the true cost of the
fund and compare the expense ratios of
funds.

Some may argue that this gives an
incomplete picture and fails to account
for spreads, market impact, and oppor-
tunity costs. However, the SEC has the
authority to address the issue further
if it can determine an effective way to
quantify these additional factors. This
bill does not impose an additional re-
porting requirement that would be bur-
densome to brokers. It merely uses
what is already reported and presents
this information in a manner meaning-
ful to investors.

My legislation also directs the SEC
to conduct a study to assess financial
literacy among mutual fund investors.
The SEC will identify the most useful
and relevant information that inves-
tors need prior to purchasing shares,
methods to increase the transparency
of expenses and potential conflicts of
interest in mutual fund transactions,
and a strategy to increase the financial
literacy of investors that results in
positive change in investor behavior.
None of our disclosure provisions will
truly work unless investors are effec-
tively given the tools they need to
make smart investment decisions.

Finally, my bill requires the General
Accounting Office, GAO, to study the
current marketing practices for the
sale of shares of mutual funds. GAO
will provide recommendations to im-
prove investor protections in mutual
fund advertising to ensure that inves-
tors are able make informed financial
decisions when purchasing shares.

Public confidence in mutual funds
will not recover if funds continue to
employ different sets of rules for large
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and small investors, engage in ethical
misconduct, and enrich themselves at
the expense of shareholders. The trans-
gressions brought to light underscore
the absence of effective oversight by
the boards of mutual funds companies.
This legislation will strengthen board
independence and enhance the trans-
parency of financial relationships. The

American investing public deserves
nothing less.
Mr. President, | look forward to

working with my colleagues in enact-
ing meaningful reform of the troubled
mutual fund industry. We must act to
restore trust in this critical invest-
ment vehicle that people rely on for
their financial future and goals. | ask
unanimous consent that the text of the
Mutual Fund Transparency Act of 2003
be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1822

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Mutual
Fund Transparency Act of 2003"".

SEC. 2. DISCLOSURE OF FINANCIAL RELATION-
SHIPS BETWEEN BROKERS AND MU-
TUAL FUN